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MOTION TO DISMISS INDICTMENT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 

V. 

RUSSEL KEENER 

| 

The defendant RUSSEL KELNER moves that the indictment 
) be dismissed in that the indictment does not state facts 

to constitute an offense against the United States. It is 
based on the following grounds: 

1. That the statute (Title 18, United States Code Section 
875 (c) is vague, broad, too general, indifinite, unapplicable 
and this statute does not apply to the conduct of the 
defendant and thereby the indictment is invalid. 

2. Due to the apparent vagueness of the statute and the 
fact that the statute does not set any standards to aid 
in the determination of what actions are justified within 

I its framework. 

WHEREFORE, the defendant prays that the Court 
enter judgement quashing said indictment. 

I 

Yours, etc. 

s/ Hyman Dechter 

HVMA n BBCHfER - 

Attorney for Defendant 
2G Court Street 
Brooklyn, N.Y. 

Tel. 855-7779 


Indictment No. 75 CR 200 

Motion to Dismiss 
Indictment 
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AFFIRMATION OF HYMAN DECHTER IN SUP PORT 

(Same Title) 

STATE OF NEW YORK ) 

) 83 .: 

COUNTY OF KINGS ) 

HYMAN DECHTER, affirms under penalty of perjury; 

I am the attorney for the defendant RUSSEL 
KELNER, and I make this affidavit in his behalf. 

The defendant was arrested and charged pursuant 
to Title 18 U.S. Code, Section 875C in that he allegedly 
threaten the life of another using communicative methods 
which travel interstate. Specifically it is alleged 
that the defendant while participating in a news conference 
threaten to kill another and that the defendant was fully 
aware of the fact that said communication would be 
transmitted by certain television media which would 
cause said statements to be broadcasted in states other 

than New York. 

To deny the defendant the right to express his 
personal beliefs and to therefore attempt to suppress 
his constitutional Rights and freedom of speech violate 
the essence of the defendant's rights as are guaranteed 
under the First Amendment of the Constitution of the 
United States of America. A reading of the statute in 
question indicates that it is, as the press has so 
properly labeled it, a "catch all" section. It is submitted 
that the language of the section itself is over broad and 
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AFFIRMATION OF HYMAN DECHTER IN SUPPORT 

vague and does not set any standards to aide in the 
determination of what actions were justifiably lied 
within its framework. 

Tht evil that is sought to be punished should 
be the act itself not the words expressing a belief that 
an act should take place. The Government cannot legally 
control the thoughts in every roan's mind and should, not 
be able to control the transaction of a man's thoughts 
into words. 

The guarantee of free expression under the Fifth 
Amendment of the United States Constitution is a fundamental 
that should protect interstate as well as intrastate 
expressions from the vagaries of censorship. Is it 
not inconceivable to believe that the defendant would 
not have been charged if he had stated that the individual 
in question should be killed rather than will be killed 
or if he had phrased it as follows* If today were not 

Thursday , I would kill Arafat. 

It appears that the section in question was 
written to punish those that used telephonic means or 
| other methods of communication to transmit extortion 

threats, which usually follow the kidnapping of an 
individual and that it w»s not the intent of Congress to 
have the section in question used to suppress the 
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AFFIRMATION OF HYMAN DECHTLK IN SUPPORT 

defendant’s freedom of speech. The failure of the 

section in question to be more definitive and its 

failure to set standards for interpretations are fatal 

and require it to be held unconstitutional. 

WHEREFORE, it is respectfully requested that 

the aforementioned motion be granted. 

Sworn to before me this 
day of May, 1975 

s/ Hyman Oechter 
HYMAN DEdHTER 
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NOTICE OF MOTION 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-against- 
RUSSEL KEENER, 


Defendant. 


INDICTMENT NUMBER 
75 Cr. 200 

NOTICE OF MOTION PURSUANT 
TO RULE 29(c) FOR JUDGMENT 
OF ACQUITTAL OR ORDER SETTING 
ASIDE JURY VERDICT. 


SIRS: 


PLEASE TAKE NOTICE, that upon the annexed affirmation of 
RALPH s. NADEN, attorney for the defendant herein, upon the annexed 
affidavit of RUSSEL KELNER, the defendant herein, and upon the entire 
record of the case, the defend®* will move this Court on July 9, 1975, 
at 2:15 in the afternoon of that day, before the Honorable Richard Owen, 
United States District Judge, for a Judgment of Acquittal, and for an 
Order setting aside the Verdict of the jury, pursuant to Rule 29(c) 
of the Rules of Criminal Procedure, or for whateve ther and further 
relief whifch to this Court may seem just and proper. 

Dated: July 8, 1975 

Yours, etc., 

RALPH S. NADEN 
Attorney for Defendant 
253 Broadway 
New York, N.Y. 10007 
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AFFIRMATION OF RALPH S. NADEN IN SUPPORT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


UNITED STATES OF AMERICA 


-against- 


INDICTMENT NUMBER 
75 Cr. 200 


RUSSEL KELNER, 

Defendant. 


X 


AFFIRMATION IN SUPPORT OF 
MOTION FOR JUDGMENT OF 
ACQUITTAL. 


RALPH S. NADEN, being an attorney at law duly admitted 
to practice in the Courts of the State of New York and in the United 
States District Court for the Southern District of New York, hereby 
affirms under the penalties of perjury the truth of the following 
facts: 

1. I am the attorney for the defendant herein, having 
been requested by him to represent him for the balance of these 
proceedings at the trial level. 

2. Since being retained on July 3, 1975, I have had an 
opportunity to review the entire record of the case, including minutes 
of the trial of the Issues held before the Hon. Richard Owen, United 
States District Judge. I have had a number of conversations with the 
defendant and have had ample opportunity to become familiar with the 
facts of the matter. 
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3. This motion is brought pursuant to the provisions 
of Rule 29(c) the Rules of Criminal Procedure and requests that 
the verdict of the jury be set aside and a Judgment of Acquittal be 
substituted therefor. It is alleged herein that prior defense counsel's 
oral motion upon the returning of the jury verdict suffices to fulfill 
the time requirements set forth in Rule 29(c). 

4. The defendant was convicted of threatening the life 

I of Yasir Arafat, an official of the Palestine Liberation Organization, 
during the latter's visit to the United Nations in New York City. 

The threat was allegedly made at a news conference at the office of 
the Jewish Defense League, an organization of which the defendant is an 
officer. The statements made by the defendant, and described as a threat, 
were televised by a crew from WPIX, a New York City television station. 
WPIX, after editing the film taken, published the film on a news 
program on November 11, 1974. The decision to publish the film 
was an "independent determination" of the television station as a 
news agency, according to testimony taken at the trial. 

5. Serious questions of constitutional law and 
statutory construction are presented in the prosecution of this 
matter. Additional grounds for error are alleged in support of the 
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motion herein. Those questions will be presented in the ensuing 
paragraphs of this affirmation and in the defendant's affidavit 

which is annexed to this motior. 

6. The first argument is that it was not the intent of 
Congress to include threats made over the television airwaves within 
the ambit of Title 18, Section 875(c) of the United States Code. 

The act resulting in Section 875(c) was first passed on May 18, 1934, 

C. 300, 48 Stat . 781, at a. time in history when television was not 
yet a means of interstate communication and before it was a commonly 
employed device. It is argued that, rather. Congress intended to 
include the mails and telephone communications within Section 875(c), 
the history of the kinds of prosecutions conducted pursuant to the 
Statute is proof of the proposition. Every prosecution to date pursuant 
to the provisions of Section 875(c) ’wasJ based on threats made over the 
telephone or by mail. 

Xt only makes sense to construe the statute in this snnmtr«^ 
From the point of view of being a deterrent to genuine criminal activity, 
precious few threats, made to occasion fear in another party, are likely 
to be made over television. Rather, it is in the nature of the evil 
to be curtailed that the maker of threats is likely not to seek wide 
publicity before acting, especially when the threat is linked to the 


A10 




kinds of criminal behavior the statute was designed to combat - 
extortion, kidnapping, and threats to life based upon personal motive 
and psrrftwttai considerations. 

Rather than Initiating questionable prosecutions, the 
Government would be. better advised to take its case to the Congress, 
not to the Courts. The application of the Statute in this instance 
is tortured, difficult, and selective in its choice of a defendant. 
Congress would be well able to determine if, in its control of the 
interstate medium of radio and television, an amendment of Section 
875(c) were warranted. 

7. The second argument is that an independent determination 
to broadcast the film in question was made by WPIX. The language of 
Section 875(c) prohibits an .Individual from transmitting in interstate 
commerce certain kinds of proscribed threats. It is the defendant's 
position that he did not transmit the threat in question in interstate 
commerce, but that in independent intervening force, making an 
independent decision, was the actual transmitter. 

This is not to argue that WPIX is guilty of any crime. 
Rather, it is argued that WPIX's independent action carries the 
defendant's statements without the ambit of the statute.That the 
defendant's organization seems to have called the press conference and 
that the defendant was unquestionably aware that he was speaking to the 
press is not germane; WPIX's independent decision demonstrates clearly 
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that it was ncu the defendant himself who transmitted the threat 
ir. irterstate commerce. 

8. It is hereby argued that the threat was not 
communicated in interstate commerce because no evidence was 
introduced that j.asir Arafat ever heard the threat, had any 
reaction to the threat, or was induced into a state of fear by 

the threat. Rather, it would seem that the threat was not communicated 
to the alleged victim. While the standard of whether a threat Induced 
fear is that of the reasonable man [See, for example, United States 
v. Rogers . 488 F. 2d 512 ( )], it is argued that in the peculiar 

circumstances of this matter, . the reasonable man standard is 
inadequate. A well-guarded visitor, under extraordinary security 
precautions, visiting a City not known as particularly friendly to 
his cause, can hardly fit the objective standard fashioned by the 
Courts in most Circuits. 

9. In light of that argument, the argument that the 
defendant's statement crosses the line into political rhetoric, 
however distasteful, gains credence. With virtual impossibility of 
the accomplishment of the threat an evident state, first amendment 
considerations inexorably come into play. Those first amendment 
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considerations include not only those in the position of the 
defendant, but those in the position of WPIX, the news-gathering 
agencies. To prohibit unfettered comment at newsmakipg functions 
is to inhibit the free flow of information mandated by the First 
Amendment of the Constitution. It would occasion, moreover, a chilling 
effect on the speech of those who, by virtue of political positions 
taken and espoused, fear prosecution if a threat were made to injure 
the person of another. It is believed that many such threats, or 
language that conceivably could be construed as such threats, are made 
by many individuals whose words are reprinted and memorialized by 
the news media every day. The Constitution stands between the 
freedoms guaranteed by its provisions and attempts to curtail 
the exercise of those freedoms. 

10. The defendant further argues that bad faith by the 
prosecution in the cross-examination of character witnesses justifies 
the granting of this motion. During cross-examination of several 
character witnesses, the Assistant United States Attorney asked 
whether the particular witnesses, in the formation of their opinion 
about the defendant's character, had heard about an arrest of the 
defendant for Assault on an Egyptian diplomat. These questions are 
believed to have been asked in bad faith. The basis for that statement 




is material produced in the Probation Report prepared for the 
sentencing pro' ceding, which states that the United States Attorney 
declined prosecution of Mr. Kelner because it was believed that 
the complaining witnesses were not telling the truth about the 
incident and, in fact, had assaulted Mr. Kelner and one other, 
rather than being assaulted by Mr. Kelner. The incident occurred 
during an otherwise peaceful demonstration against the policies of 
the Egyptian government vis-a-vis the State of Israel; unfortunately 
for Mr. Kelner, this otherwise peaceful demonstration included a 
sit-in inside the Egyptian mission to the United Nations, an invasion 
which resulted in the abovedescribed assault. That invasion was 
doubly unfortunate, for the prosecution in this case was able to 
make use of what it had earlier concluded was a criminal complaint 
based on untruths. Use of that incident in cross-examination of 
character witnesses contributed mightily to the destruction of their 
credibility; a reading of the minutes of the trial shows clearly how 
effectively the Assistant United States Attorney was able to use the 
raterial to shed doubt on the objectivity of the character witnesses. 

11. These are the grounds upon which the defendant is 
asking this Court to grant the within Motion for a Judgment of 
Acquittal and to set aside the jury verdict in this case. I also 
request that in considering the validity of that motion, the Court 
consider the affidavit of the defendant that is annexed hereto; that 
affidavit prepared by him alleges one additional ground upon which 
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the Court is asked to grant the within motion. The argument is made 
that the defendant suffered from ineffective assistance of counsel 
within the meaning of the Sixth Amendment to the Constitution of 
the United States and of case law explicating that term and what, 
in the least, he is entitled to a new trial. 

12. The final ground raised in this motion is that 
of selective prosecution. It is alleged that the Government acted 
arbitrarily and capriciously in initiating prosecution of this 
defendant on these charges. It is alleged that the prosecution of 
this defendant was an act of intentional and deliberate discrimination 
against him because of his activist position within the Jewish 
community. A motive for such conscious selection of this 
defendant for prosecution may be found in the actions of this 
defendant and the Organization of which he is a part - the Jewish 
Defense League. That organization has taken strong, militant 
positions with regards to nations with which the United States 

i 

wishes to conduct relationships according to its own interests, as 

I 

seen by those responsible for national policy. To the extent that 
the Jewish Defense League has demonstrated against other nations, 
has plagued the emissaries of those nations with the stem message ( 

of American Jewish interest in Middle Eastern and Soviet opposition 
to Jewish interests, it can be seen as a thorn in the side 
of international political relationships. 
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Whether or not the prosecution of this defendant 
resulted from foreign policy considerations, no justification 
exists for having selected this defendant for prosecution under 
a questionable statutory application. 

WHEREFORE, the defendant requests that relief be granted 
as requested, that this Court grant the Motion for a Judgment of 
Acquittal and set aside the verdict of the trial jury, and grant 
whatever other and further relief which may s ei.a just and proper 
under the circumstances. 

Dated: July 8, 1975 



RALPH S. NADEN 
• Attorney for Defendant 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


-—--x 

UNITED STATES OF AMERICA, : 

-vs- : 75 Cr. 200 

RUSSELL KELNER, : 


Defendant. 


Before 


x 


HON. RICHARD OWEN, 


District Judge. 


New York, N. Y. 

June 11, 1975 - 12:30 p.m. 

Appearances : 

PAUL J. CURRAN, ESQ., 

United States Attorney for the 
Southern District of New York; 

By: DON D. BUCHWALD, ESQ., 

Assistant United States Attorney. 

HYMAN DECHTER, ESQ., 

DAVID J. MANDEL, ESQ and 
HARRY L. BROWN, ESQ., 

Attorneys for Defendant. 


SOUTHERN ms. 'ICT COURT REPORTERS. I'S. COURTHOHM 
ROI TV >UAR' . HISS’ YORK. NY - Wi.f 
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(A jury of twelve and two alternates were 

i 

duly impaneled and sworn.] , 

^ (The jury entered the courtroom.) | 

MR. BUCHWALD: May I proceed, your Honor? 

THE COURT: You may, Mr. Buchwald, but before ( 

you do, let me first make a few preliminary comments: 

Now ladies and gentlemen, let me say this: This ' 
is particularly for the benefit of those of you who have never 

sat on a jury trial before. 

The case will proceed, I am sure, in the following 

order. The Government is going to make an opening statement j 
outlining its case. This is in the nature of a road map to 

I 

you of where it expects the proof will go. ^ 

Then the defendant may make an openinq statement 

i 

outlining his case, although he is not required to. 

I want to say that any opening statement that is 
made to you is not evidence in the case but is merely as an 

I 

aid to you in understanding the nature of the case and the ^ 
significance of the evidence when it is received. , 

After the opening statements the Government will 

i 

introduce its evidence in support of the charge. 

At the conclusion of the Government's evidence 

I 

the defendant has the right to introduce evidence, although 
he need not do so. 

i 

SOUTHERN niS.UICT COURT REPORTERS. U.N COCRTHOfM 
EOIEV vMARF. NEW York NV - .. 
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Rebuttal evidence may be introduced. 

At the conclusion of all of the evidence the 
attorneys may make closing arguments to you, and after the 
closing arguments I will give my instructions on the law, 
and at that time you will deliberate and arrive at a verdict, j 
Now during the course of this case please keep 
a completely open mind. Do not conclude from hearing one 
witness on one side of the case that you know all about it. j 
What you may hear from a later witness may add to or subtract j 
from what you thought you learned from an earlier witness. j 
What you may hear on cross-examination may add to or subtract; 
from what you thought you had learned from the direct exami- j 

i 

nation of that witness. i 

Do not discuss the case with each other, as I j 
have said, anything having to do with this case, until it is . 
completely submitted to you. One reason for that is that ^ 

i 

if you start verbalizing and you start talking about it, you j 
begin to form fixed opinions which you then may feel that I 
you have to defend, or you may have to abandon, and that 
you are perhaps stuck with it in some way. Don't talk about j 
the case amongst each other or with anybody else. Dlame it | 
on me. Just say the Judge said not to do it, and you are 
not going to do it. 

Now, the best way, in my judgment, is to just , 


SOUTHERN m»..«ICT COURT REPORTERS. U.S COURTHOUSE 
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let the facts fall into place like leaves on a lawn in autumn 
When the case is submitted to you, at that time 
then you should begin to sort them out and begin to reach 
the conclusions you feel are justified under my instructions.• 
During the course of the trial the attorneys will. 
make objections, I am sure. You are to draw no inference 
from any objection that is made. That is the attorney's | 

duty. Nor are you to draw any inference from any ruling I 
may make on an objection . That in my job. 

I 

As I said, openings and summations to you are 

I 

not evidence, nor are questions to which answers are not per¬ 
mitted. You are to decide this case only on the evidence, 

i 

and that means from the answers to the questions, from the 

I 

documents and other exhibits that are properly admitted in 
evidence, or the lack of evidence, as the case may be. 

One final word: During the course of the entire | 

trial, just because you are now in the jury box, you do not • 
leave your common sense in the hallway. You keep that with ! 
you and apply it all times. 

All right, Mr. Buchwald, you may proceed. 

J 

» 

OPENING STATEMENT ON ! 

BEHALF OF THE GOVERNMENT 


MR. BUCHWALD: May it please the Court, your 
Honor, Mr. Dechter, Mr. Miller, Madam Forelady, ladies and 
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gentlemen of the jury: 

Let me start by ro-introducing myself. My name 
Is Don Buchwald; I am an Assistant United States Attorney, 
and I will be presenting the Government's evidence in this 
case. 


I 


Now, the purpose of an opening statement, as his j 
Honor has indicated, is to present something of a road map. 

I think it is more helpful to look at it as sort of a cover j 
on the box of a jigsaw puzzle. You sec the picture right | 
on top, and that helps you to figure out where the individual ; 
pieces fit in. ; 

The indictment in this case charges the defendant , 
essentially with having threatened to injure Yasir Arafat, 
specifically having threatened to assassinate him or cause | 
to have him assassinated; having caused — 

MR. DECHTER: Objection, your Honor. I 

THE COURT: Overruled. . | 

MR. DECHTER: Objection. I 

THE COURT: Overruled. I 

• 

MR. DECHTER: Exception. ( 

MR. BUCHWALD: (continuing) — and having causep 

this threatening communication to be transmitted in interstate^ 
commerce. I 


It is this last aspect, ladies and gentlemen. 


i 
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is the reason why a ease like this is in the Federal Court 
as opposed to State Court - the interstate commerce aspect. 

Now ladies and gentlemen, far and away the most 
significant piece of evidence that the Government believes 
will be presented to you is a film and a sound track of the 
actual statements by the defendant which the Government 
contends contain these threats. 

Now, before I describe that film to you, as I 
would like to do, let me put it a little bit in perspective. 
Under the law it might be most helpful at a trial if you 
could just show the film right away, and then each of the 
witnesses would take the stand and say what they know about 
what was on the film. In the law that is what they call 
laying a foundation. But first you have to put in certain 
evidence, and then the film comes in, and then, hopefully, 
a little more evidence. 

To put the film here in a little bit of context,' 
the Government will prove that on November 11, 1974, a press 
conference was called in the offices of the Jewish Defense 
League here in Manhattan. This was in the beginning of the 
week in which Yasir Arafat was to address the United Nations. 
He was due in and due to speak in the General Assembly of 
the United Nations. 

Now, various members of the media, radio and 
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• 

2 

television, were asked to attend this press conference, did 


3 

attend the press conference called at the JDL Office, and 


4 

this time at the JDL Office, Russell Kelner, the Government 


5 

will prove, made certain statements, including the threat 


6 

to assassin Yasir Arafat, which will be presented on the 


7 

film. 


1 8 

Now, if those are the statements which were 1 

9 

filmed and telecast by WPIX, Channel 11, you are going to 

10 

see for yourselves during the course of the trial. 

11 

You will hear that at the press conference among i 

12 

others was a young reporter from WPIX, Channel 11, by the 1 

13 

name of John Miller. Mr. Miller is going to testify here. | 

14 

Mr. Miller had gone dovn to the press conference with a | 

IS 

camera crew - I think it is a sound man and a camera man 1 

16 

• 

and a light man; he was one of the representatives of the 1 

17 

media who was present at the press conference. And it was { 

18 

there, as you shall see, that the defendant looking into ' j 

19 

the WPIX camera and speaking into the WPIX microphone made | 

20 

the statements, statements threatening to have Arafat as- | 

21 

sassinated. 1 

22 

And the Government will prove that the defendant | 

23 

in making those statements into the camera, into the micro- 

i 

24 

phone, at the press conference called at JDL Headquarters, 

25 

expected and fully intended that those threatening statements | 

• i 


i 

southern msiiMCr court reporters, u.s courihoum 

* 

Pi<1EY ..part NIW YORK NV - •' 
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will be transmitted in interstate commerce, as, in fact, 
they were that night on WPIX Television during the late news 


During the trial the Government will have to 
prove, and it will prove, ladies and gentlemen, that Channel 
11 is indeed — will prove that a broadcast, a telecast on 
Channel 11 is, indeed a transmission in interstate commerce* 
There is going to be some evidence about the broadcast 
range of Channel 11 and the fact that — 

MR. DECHTER: Objection, your Honor. 

THE COURT: No, overruled. 

MR. BUCHWALD: — the fact that transmissions 

from here, in New York, telecast, you can see them in New 
Jersey and Connecticut and other states as well. 

The most significant thing, however, will be 
the film itself; the evidence that Xelner made the statement, 
threatening statements, and statements which he intended as 
a threat. 

The film is only about a minute or so in duration 
a minute or a minute and a half in duration. You will see 
right at the beginning of the film the press conference at 
the JDL Office. On the table in front of Mr. Kelncr as 
he speaks is a gun and a holster. And Mr. Kelner is 
surrounded — 

MR.DECHTER: Objection, your Honor. 
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THE COURT: Overruled. 

i 

MR. BUCHWALD: — by two other men who are at 

his side, I assume associates, as he was making the statement 

You will hear Reiner's words, words which include| 
"We have people who have been trained and who are out now 
and who intend to make sure that Araft and his lieutenants ^ 
do not leave this country alive." j 

You will hear him in response to a question: 

"How do you plan to do that? Are you going to kill him?" ^ 

The response is: "We will do it. I can't j 

♦ 

tell you the details. It's going to be done; there will be ( 

justice." i 

You will hear him say in response to further 

cuestions: "We are planning to assassinate Mr. Arafat." 

I 

When he is asked: "Do you have people picked 
out for this? Have you planned it out? Have you started 
this operation?" He said: "Everything is planned in detail .\ 
In response to other questions he says: "It is J 


going to come off." 

When he is asked to elaborate on the plans, he 
says, "If I elaborate it might be a problem in bringing it 
off." 



Now, ladies and gentlemen, the Government with j 
the aid of a film you will see will prove that the defendant . 


I 
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made those statements. In short, the Government will prove 
that the defendant, made the threat to have Arafat assassinate* 
that he intended in making those statements to convey the 
threat, and that he did so with the intention and expectation 
that his words would be telecast in interstate commerce. i 

I 

as. in fact, they were on WPIX that night. 

Now, ladies and gentlemen, I ask you, even though 1 
the film is very, very short, I hope that perhaps we can ; 

have it played more than once to really focus in on the fila,. 

I 

on Kelner's words, on his tone, intonations, the circumstance* 
depicted in the film, the context of his words, because when 
all is said and done and the lawyers are finished talking, 

the real issue you will decide ls,~was thTg-^rimply tho ax.- 

pression of an opinion in very strong terms or was it, as j 

the Government alleges, a threat to have Arafat assassinated?! 

--- - ---— _ ! 

Finally, ladies and gentlemen, let me say that T ■» 

i 

am sure that you understand in a society such as ours which . 
exists under the rule of law you can understand the importano > 
of a case such as this to the Government, and I am sure that ' 

I 

you equally understand the importance of any criminal case 
to a defendant on trial. 

I 

I ask you to give all of the evidence your care- ' 
ful attention, as I am sure that you will do, and I thank ^ 

you for your attention now. 

! 
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MR. DLCHTHR: May it please the. court, 

your Honor, Mr. Buchwald, ladies anil gentleman of the 


jury: 


Good afternoon. It seems like we are 


getting into the lunch hour. 

Let me state from the onset that what Mr. 
Buchwald -iust told you is what he thinks. It is his 
opinion. He will have to stand by that. That's 
fundamental. 

It is your obligation, and you have sworn 
under oath to fulfill that obligation, that you are 
going to hold him to that proof, to that proof, beyond 
a reasonable doubt and to a moral certaintv. He 
must be held to that because he represents the United 
States Government and the United States Government has 

indicted Russell Kelner. 

An indictment, as you know, is equal to a 
summons to get him into court. It is equal to a sunnons 
fpr a $5 bill in civil court and niqht court. That's 
as much effect as it has as far an evidence goes. 

The evidence will be adduced from the 
witness stand. That's where you are going to here. 


Not from pictures. Pictures are what peoole perceive 
that to be. That's a judgment you will make. Your 
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coranon, everyday experience is not left out when you 
walk into this courtroom. 

Dy the way, each one of you is a judge, with¬ 
out going to law school, without passing the bar, and 
without going through the arduous task of becoming a 
federal court judge. You are the judqe of the facts 

and the judge will tell you the law and you are to 
apply the law accordingly. 

What I say or what Mr. Duchwald 3ays is not 
evidence. My statement, his statement, is not evi¬ 
dence. 

Let me state also that it becomes fundamental 
in this case wh ether in this oociety today, at a 
time when we have the terrible mess of Watergate and ( 
the repressive era of the Mixon administration, if a 
person exnresses his belief, even though one can argue 
with that belief, if he says it strongly and if ho says 
it emotionally, if he says it with his heart, because 
he is concerned, is that in any way a threat? That's 
what you are going to have to decide, v/hether there 
was a threat. 

You heard Mr. nuchwald state whether this 
was a threat or whether it was a matter of opinion. 

Of course I will attempt to prove that it 

i 

• .1 
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was a question of opinion, it was a natter of lack 
of intent, because I will show that Mr. Kelner is a 
responsible man who v/as in his office, who did not re¬ 
spond to reporters or TV peonle personally. lie was 
asked questions. 

It is interesting that some of the questions 
he was asked — I would like to read from the complaint. 
The question specifically 3tated: 

"Reporters How do vou plan to do that? 

Are you going to kill him? 

"Kelner: I'm talking about justice. l'n 

talking about equal rights under the law, a law that 
may not exist but should exist." 

I ask you, does that sound like a threat? 
"Reporter: Are you saying you plan to 

them?" 

I'm sure Mr. Buchwald didn't happen to read 


that part. 

"Answer: We arc planning to assassinate 

Mr. Arafat just the way any other murderer is treated." 

I submit that the inflammatory statements 
made by the reporters provoked responses in Mr. Kelner, 
a man with deep conviction and concern, a man who I 
will prove has an excellent background, excellent oduca- 
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tion; and because he has the integrity that unfor¬ 
tunately in this society some people would not have 
he is today on trial here. It is his integritv which 
saves our anqcr and frustration at what is happening 
here. 

Again, we must take this as a whole. 

What was happening around November 11th? I am sure each 
one of you will recall. 

MR. BUCHWALD: I object on the ground that 

this sounds much more like summation than opening. 

TI1E COURT: It does. Please confine 

yourself to opening with what you exoect to prove. 

MR. DECIITER: I will try to do that, your 


Honor. 

At around November 11th you will recall 
one Yasir Arafat, head of the murderous PLO — this is 
a fact, and you are well aware of it — was coming into 
the United States to address the sanctimonious body 
called the United Nations. 


MR. BUCHWALD: Again I will object. 

This is totally inappropriate for an opening statement. 
THE COURT: I agree. 

MR. DECIIERT: I withdraw that statement. 

I respectfully state that what happened was 
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because he did not know, and we will prove that, he 
was not privy, he is not with the government, he is 
not an mi aqent — I assume the FHI knew v/hen he wa3 
cominq in. Hr. Kelner did not have any such informa¬ 
tion. Therefore, for one to make a threat to be carried 
out in any way one would have to know where, when and 

ho v/. i 

If you will recall that time — 1 v/ill show, 
and I will prove, by even the prosecution witnesses 
that there was no such time that one knew exactly or 
even within a 24-hour period where and when Mr. Arafat ^ 

was qoinq to come to the United States. 

I will further prove that Mr. Kelner exer¬ 
cised his riqhts under the First Amendment, and that's 
his inalienable right, when he stated — and what he 
stated had no further effect, I respectfully state to 
you — I will show that Mr. Kelner, for a few davs bo- • I 

I 

fore and even a day after the arrival of Mr. Arafat, 
never even left his office other than to go to his 

I 

home. 

Does this show any nan making a threat? 

I will show that if one would even argue — 
and that is extremely arquable, whether there was 
interstate commerce, whether it was communicated, if 

I 

i 
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2 

a nan is going to make a "threat," does he go on tele¬ 


3 

vision a day or two in advance? I will show that 


4 

he did not have any intent to go on television, to 


S 

* make anv threat at all. That is not what happened. 


6 

What happened was he was responding. 


7 

We will show that Yasir Arafat has been an 


8 

open assassin, a murderer, a despicable human being | 


9 

who the world well knew and the United States Oovernment 


10 

had an obligation to arrest when he landed here because 


ll 

the fact was he was responsible for a murder in Khartoum 


- 

i 

1 of an Timerican ambassador. 


t 

, 13 

HR. BUCHWALD: I would object once again. 

‘ 

1 

14 

TIU3 COURT: Sustained. 

1 

15 

HR. DECHTER: I would 3how that Mr. Kelner, 

1 

1 

16 

this peaceful man, who has a job which requires office 


17 

management ~ that's his job; he in employed by the Jewish 


18 

Defense League as an office manager and nothing more 


19 

and nothing less — I will show that his statements 

1 

1 

20 

in terras of "We're planning to assassinate Mr. Arafat" — 

I 

21 

in terms of making that statement, it war not in any 

1 

1 

22 

way fact. 


R 23 

I will 3how that what Mr. Kelner stated 


24 

was an inflated, possibly, argument. One would say 

1 

25 

I 

that was his own personal feelings, motivated by deep 

i 
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passion, but not motivated by a threat at all. lie i 

was puffing. A nan in his position where he suddenly 
is confronted — and has no experience dealing with 
the press — by the reporters who want to have sensational 
stories — WPIX ha3 that notoriety. They are 
asking him and pressuring him for a statement and he 
makes this statement. He does this without any 
intent. 

You must remember that intent, and that will 

i 

be something for the court to instruct vou on, that's 

l 

most important. One cannot take this statement bv I 

just showing the film again. It will have to be 

i 

taken in the context of the whole situation before 
that date, within that date, and possibly a dav later, 

i 

how was it together? 

Each one of you know — let's sav, for * 

example, you have an expensive vase and your child throws | 

it over — 

MR. DUCIIWALD: I obiect. 

THE COURT: This is not opening. 

MR. DECIITER: I anoIonize. 

I 

One makes statements at times when they 
are pressured and under stress. I have srid to mv 

* I 

wife I'm going to kill her. Docs that mean that 
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I'm qoinq to kill her? 

MR. BUCIIWALD: Same objection. It's 

been made half a dozen times. Mr. Dechter continues 
to disregard that. 

THE COURT: Please, Mr. Dechter, just what 



you intend to prove. 

MR. DECHTER: Your Honor, the indictment 

would indicate that Mr. Kelner wilfully and knowingly 
transmitted and caused to be transmitted in inter¬ 
state commerce a communication. I intend to prove 
that there was no wilfulness, there was no transmis¬ 
sion, because he didn't go to the television studio 
with a statement. He didn't transmit anything. 

It says here "transmitted." He transmitted. If 
anythinq, I will show that if one would even arque 
that that is allowable, I would argue that the fact 
is that WPIX had the ability to do v/hat they thought 
they wanted to do. They nut this one. They were 
not urqed by Mr. Kelner. He had no control over the 
executives. 

MR. BUCIIWALD: I will object. 

In addition, on the ground that that in 
totally irrelevant as a matter of law. 

MR. DECHTER: Hot at all, your Honor. 
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THE COURT t I will charge on whnt con¬ 

' 

1- 

• 

3 

stitutes the law applicable here. Overruled. 

4 

You way urqe this an what you intend to 


5 

prove. 

« 

•« 

6 j 

Proceed. 

• 

1 

7 1 

MR. DECHTER: Further, you have an obliga- 


I 

8 1 

tion. You must be aware of that. There is a pre¬ 


9 

sumption of innocence in the question of Mr. Kelner. Any 


10 

defendant in any criminal case has that presumption. 

» 

11 

There is a presumption and a cloak which he holds 

i. 

12 

around him that no shiek in the world can take away. 1 

♦ 

> 

* 

13 

The fact renains it is a cloak, a presumption o. 


14 

innocence, which is unbelievably important and finan¬ 


15 

cially can never be bought. In this democracy, that s 


16 

the basis for the democratic government. That's a 


17 

presumption of innocence. The government must 

1' 

18 

show beyond a reasonable doubt that they have overcome 

i 

19 

that presumption. That's their responsibility. 

1 

1 

20 

And if not,you, each and every one of you, must cone 

1 . 
i 

21 

in with your own personal verdict of not quilty. 

1 ' 

i 

22 

Further, every element of this crime, if 

1 

23 

one is to call this a crime, and I say this is not, I 


24 

state to you that we are dealing here with a political 

i . 

25 

situation. 

1 
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MR. DUC11WALD: Objection. What Hr. 

Dcchter says is not relevant. 

MR. DECIITERs I state to you that every 
element of this particular so-called crime must be 
proved beyond a reasonable doubt. The court will 
instruct vou accordingly. It states 

the United States of America against Russell Kelner. 
Think about it. The United States of America. 

230 million good Americans against one man, Mr. Kelner. 

The effect of it is that with the tremen¬ 
dous resources of the United States Government, the 
FBI, the investigative staffs, the comnetent people, 
the kind of communications they have, all this is 
something that every criminal case in the federal 
court has. Therefore, it is incumbent in a fair 
democratic society in every case that Mr. Kelner 
has the right to be presumed innocent and that in order 
for there to be any conviction at all it must be 

I 

beyond a reasonable doubt. We will not go into that 
too much at this point. I believe that the court 
will instruct you accordingly. 

Let me put it more simply. If we know 
anything about baseball, Mr. Kelner,because of our 
system of justice, starts out with one run. Right 
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now he’s ahead. By the very nature of the fact that 
the government has bo many resources at their disposal 
and he does not, he*a ahead. And the fact that he's 
in court today, he has one run ahead. That’s what 
our Constitution is based upon. In a criminal case, 
unlike a civil case which has to do with money damages, 
which is not that important, because, Cod forbid, if you 
do lose in a civil case it’s only money — we are 
talking about something .else here. 

Therefore, he starts out a run ahead and 
in order for the government to prevail not only must 
they come within that run, they must come in with 
two runs. They must come in with more than just 
equal. They have a tremendous burden. 

You must recognize that I have no obliga¬ 
tion, nor does Mr. Kelner, to take that stand. As 
a matter of fact, I did not even have to make this 
opening statement. I could have stood riqht here and 
let Mr. Buci »ald prove his case. I could have left 
Mr. Buchwald say what he wanted and leave it to >ur 
good judgment, which I believe you have. 

I have in very few cases been in front of 
a jury that seems to lie as intelligent as you are. Ey 
way, I roust say this. If anything I personally do 
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or say is offensive to anybody, please, it's human, do 
not hold my client, Mr. Kelner, responsible for 
that. Be objective. Please know that we are looking 

for an impartial and fair trial. 

So that in the case of Russell Kelner it 
is my contention, and it will be proven, there is 
nothinq that the qovernment will be able to produce 
that can possibly sway your mind because we are living 
in a time when people are aware that even thouqh we are 
in an important court it does not mean that the very 
fact he is sittinq here, where there is smoke there is 
fire. Absolutely not. I am sure vou don't 

believe that. 

The fact remains that the People will 
have to prove their case. If there is an TBI aqent 
that is to be taken into consideration, it is nothinq 
more, nothinq less than any other witness. We will 
have witnesses for Mr. Kelner who do know him and in 
fact should not deny him the pood name he ha3. It 
should be considered in your deliberations. 

Also, when one "insiders the tremendous 
political times we are living in and that this case, 
although it seems that the United States attornev 
will attempt to make it just another case, noneon* 
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.matched a $5 bill — 


MR. BUCIIWALD: I object. 

THE COURTS Sustained. 

MR. DECHTERs This case is important. 

It has international implications. It is an 
important situation. It is one that has to do with 

fundamental beliefs. 

MR. BUCHWALD: Objection again, your 

Honor. 

• THE COURT: I sustain the objection. 

This case is important Ixjth to the defend¬ 
ant and to the government. It should be regarded 
accordingly. 

Proceed. 

MR. DECHTERs If I can say this: It has 

more than that. Every trial is important. But we 

are dealing again in fundamental beliefs and we are 
dealing again in freedom of expression. What you must 
consider when you weigh all the evidence is whether there 
was a threat, because it is my contention that there 
was no threat and therefore the people have not 
proved their case, and therefore you have no other 
choice than to acquit my client, Mr. Kelner. 

Furthermore — I don't want to be redundant; 
it's coining close lunch hour — I think it's important 
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though that I leave nothing out. 


Just yesterday a judge in the Supreme 


Court — 


MR. BUCIIWALD* Objection. 

• • 

THE COURT* Sustained. 

MR. DECHTER: There have been statements 

and one cannot ignore that the Palestine Liberation 
Organization is part and parcel of this whole situation. 
MR. BUCHWALD: Again I object. 

TIIE COURT* Is this a quotation from 

another court? 

MR. DECHTER: Ho. I make ray own state¬ 

ments. No quote. 

MR BUCIIWALD: I will stand so I'm 

up here already. 

MR. DECHTER* Please sit down. I would 
appreciate that. 

TIIE COURT* Sit down and rise when the 
occasion justifies your rising. 

i 

Proceed. 

HR. DECHTER* We are dealing at this 
time with a most important political situation. 

One cannot ignore this. This case is not in a 
vacuum. I'm sure that most of you, if not all, have 
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read about this case one way or the other. Maybe 

you do not recollect because you read so many cases —• 
MR. BUCHWALD: Objection. 

THE COURT: Sustained. 

i 

Confine yourself to what you are going to 

prove. 

MR. DECHTER: Your Honor, I respect¬ 

fully state to the court that it not confine me 
in a case of this sort which has international — 

MR. BUCIIWALD: I object to this. 

THE COURT: Sustained. 

You have much greater latitude in summation. 
Vie are not in summation. 

I 

HR. DECHTER: I appreciate that. I am 

sorry and respectfully apologize. 

After all the evidence is in, when you see 
all the credible evidence, where is it going to come 
from? From that stand. It is not goinq to 

come from words read from a text. It is not qoing 
to come from a movie or a television broadcast. It 
is goinq to come from both sides. This man, Mr. 
Kelner, voluntarily will take that stand. He has 

nothing to hide. He will tall you what he said. 

\ * , 

After you have heard all the believable, 
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credible evidence and after you have examined in your 

ratndn and in your consciences and hearts what this means 

» 

and what Mr. Kelner said as compared to what the 
qovernmont claims lie said — that's their interpretation 
they are going into a man's thoughts — I state you will 
have no other position, and I'm sure that as intelli¬ 
gent human beings, after you hear all the evidence 

• I 

you will know that Mr. Kelner made no threat, intended 
no threat, did not attempt to make any threat, he did 
not communicate any threat. As a matter of fact, he 

i 

did nothing more than express his opinion and therefore 
I'm sure that you are going to acquit my client, Mr. 
Kelner. 

Thank you. Cood afternoon. 

THE COURTi Ladies and gentlemen, we are 

going to break for lunch until 20 minutes pa3t 2. 

In terms of starting here, it is obviously 
important that all 14 of you be available at 20 minutes 
past 2 and ready to go through that door so we 
can utilize our time most effectively. 

• i 

I k j 

Sometimes the lawyers have matters of law 
that they want to discuss with me before you come 

i 

in and we may have to hold you, but I trust that will 
not occur too often and thet we will be ready to begin 
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riqht on the dot* 

As I said last niqht, there may be nat¬ 
ters concerning this case in the public oresn. You 
are to avoid reading anythinq. You are directed 
not to read anything concerning this case in the public 
press. You are to decide this case only on what 
you hear in this room. 

Keep that admonition in mind. Keep an 
open mind. 1X> not discuss it with each other or with 
anyone else and I will see you at 20 after 2. 

(Luncheon recess.) 


I 
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afternoon 


SESSION 


[2t20 p.m.l 

$ 

[In the robing room:] 

THE COURT: Now, you ere misting your first j ! 

witness? 1 

I 

MR. BUCHWALD: No, thoy are hore. They were | . 

» IV 

in the spectator gallery as opposed to the witness room, butj 

. * J 

they are here. 

THE COURT: So you are ready to go? j 

MR. BUCHWALD: Yes. | J 

THE COURT: I was afraid they were not here. ^ , 

MR. BUCHWALD: My apologies. | ( 

MR. DECHTER: May I ask you to do thi». Every 
tin. we con. in her. the Jury ■•••■ to think something strange 
is happening here having to do with this ca»e. would you j 
inatruet them that there i. nothing at all they should con- j 


sider — 


sary. 


THE court. I will do it it it become. nec.»- 


I 


: r 

[End of robing room discussion.] j ; 

[In the courtroom in the presence of the j 

jury *J I l 

* I | 

THE COURT: You may proceed. 

MR. BUCUWALDt At this timo the Gov.rnm.nt call*! 


i 
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Marcovsky - direct 


Mr. Michael Marcovaky. 

MICHAEL MARCOVSKY, called as a witness 

' in behalf of the Government, being first duly sworn, 

testified as follows: | 

MR. BUCHWALD: May I proceed, your Honor? | 

l 

THE COURT: You may. 

DIRECT EXAMINATION \ 

I 

BY MR. BUCHWALD: j 

q Mr. Marcovsky, by whom are you employed? ! 

A WPIX Incorporated. | 

i 

q What is WPIX? | 

A It is a company that owns broadcasting stations. ^ 
Q In New York, specifically, is there a television 
station which WPIX Incorporated owns? 

A Yes. 

q And what station is that? 

A WPIX. 

0 And what channel is that? 

A Channel 11. 

0 In what capacity are you so omployed, sir? 

! 

A I am assistant to the president. 

q And were you so employed on November 11, 1974? 

A Yes, sir. 

q Does WPIX, Channel 11, have any news program j? 


SOUTHlikN im. .ICT COURT RfcPORTF.RJ. U.t COUR r HOt ■>. 
ROI'V A R !' . NRW YORK. NY * I ’ 



V,- 


3 slsr 


Marcovsky - direct 


Yes. 


And what times during the day are these news 


programs telecast? 


Approximately seven in the morning, ten at nightj 


and 12:30 a.m. 


Q And with respect to the ten p.m. news program, 
did WPIX also have a ten p.m. news program back in November j 


of 1974? 


studio? 


hattan. 


Yes, sir. 

Where doos WPIX broadcast from? Where is the 


The studio is at 220 East 42nd Street in Kan- 


Is it transmitted from the Empire State Building?! 
Yes, sir. | 
I take it that this was the case in November of ! 


1974 as well? 


A Yes, sir. 

| 

q Is WPIX, Channel 11, licensed by the Federal 

Communications System? j 

! 

A It is an FCC licensee. j 

0 What is the broadcast range of Channel 11? 

I 

MR. MANGEL: Your Honor, I will object to this 
line oi questioning on behalf of the defense unless there is j 
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some foundation relating it to this case. 

* 

THE COURT: Overruled. 

Q What is the broadcast range of Channel 11? 

A Approximately 27 counties in the Metropolitan 


area. 


Q Are those limited to counties in New York State? j 

A .No, sir. t i 

MR. DECHTER: Objection, your Honor to leading ! 

questions on the part of the Assistant U. S. Attorney. 

THE COURT: Let's make it not leading. Sustainio 

I !• 

Q Where are those counties located? 

i 

A In New York State. Connecticut and New Jersey. 

Q In terms of miles from the Empire State Building. 1 

about how far out is the broadcast range of WPIX? 

i 

A Approximately SO. 

. i 

Q In all directions? 

A Yes. a radius of 50 miles. 

I i 

Q Havo you yourself personally seen any television , 

I ; 

programs on WPIX. Channel 11. while in statos other than - 
New York? 

MR. DECHTER: Objection, your Honor. It calls ^ t 

for a self-serving statement, and I respectfully ask the 

I • 

Court not to rule that that is not a question which should '■ 

• * . I 

be admitted. i 
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THE COURT: Overruled. 


MR. DECHTER: Exception, your Honor. 


Yes. 


Q From what states other than New York have you 


seen programs while watching Channel 11? 


Connecticut and New Jersey. 


MR. BUCHWALD: If we might for present purposesl 


your Honor, have the reel of film deemed marked as Govern- i 


ment's Exhibit 1 for identification? 


THE COURT: Yes. 


[Deemed marked Government 'a Exhibit 1 for 


/ 

' s/exI 


identification.] 


MR. BUCHWALD: And, sir, if Z may ask you to 


step down for just a moment. 


(The witness steps down from witness chair. J| 


Are you able to identify the film on this reel, | 


some of which has now been put onto a second reel? 


Yos. 


?! 


i» 


And without reading any notes on the film, how | 


are you able to identify it? 


That is the only way I can identify it at this 


point. 


From cortain writings on the film itself? 


From markings on the leador of the film. 
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MR. BUCHWALD: Sir, you might resume your seat, i 


(Witness returns to witness stand.] 


BY MR. BUCHWALD: 


May I ask you where you obtained this film from? j 
Prom our Film Department. 

Of WPIX? 

Yes, sir. 

And do you know what it is a film of? 

It is a — 

MR. MANDEL: Objection, your Honor; best evi¬ 


dence rule. 


film? 


THE COURT: Sustained. 

q Do you know whether or not this is an original 
MR. MANDEL: Your Honor, the question is com¬ 


pound and it is leading. 


I 

THE COURT: That is sustained, too. 

BY HR* BUCHWALD: 

q Mr. Marcovsky, when did you first see this film?) 
A November 11 * 1974. 

q And where were you when you saw the film? 

A At WPIX. 

4 

q Is it the practice of WPIX to keep and maintain | 
films of this sort? 
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25 


Marcovsky - direct 

MR. MANDEL: Objection, your Honor. I 

MR. DECHTER: On the basis not what the general 
practices are but whether it pertains to a particular case. 
BY THE COURT* 

q Mr. Marcovsky, was there a broadcast by WPXX 
on the evening of November 11, 1974, a news broadcast? 

A Yes, your Honor. 

q Is this the film of that news broadcast? 


i i 

I ' 


I 

; i 


This is the film that was used on that broadcast 


THE COURT: Go ahead. 

BY MR. BUCHWALD* 

Q Is it the original film that was used on that 
broadcast? 

MR. DECHTER: Objection, your Honor, as to 

leading. 

No, overruled. 


f 

I 


i. 


THE COURT: 
Yes, sir. 
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o Thnre are oriqinal filnn wh icli are used 
in Wi*IX broadcasts made and played by wriX durinq the 

normal couroo of itr business dnv? 

A I know on qeneral basis. That's a detail 

of an interdepartmental operation. 

O Did you yourself observe the film as it was 

broadcast on WPIX on November 11, 1974? 

A Yes, sir. 

0 ' Since November 11, 1974 where has thin 

film been, if you know? 

MR. DECHTERt These questions have been 

ask.d and anawerod. I bell.ve there ia sufficient 

testimony on this. 

THE COURTt Overruled. 


Read it back. 

A Most of the time in my possession. 

q Are you aware of any tines when it was out 

of your possession? 

A Yes. 

0 When since November 11, 1974, has the fu.lm 

been out of vour possession? 

A A copy of the film was made by a laboratory 

process out--de the station. 

q Did you cause this oriqinal film, Govern- 
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ment'n exhibit 1 for identification, to be sent out so 

> 

that a copy could be made? 

• 1 

A YC8, sir. ! 

O Prior to doing so had vou caused WP1X itself 

to make any copy of the film? 

A I don't really recall. 

i 

q Do you know whether a video tape of the film j 

• 

was ever made by WPIX? ! 

i 

A ' I can't be certain. It nay have been. I 

i 

q How long was the film out of your posses- ! 

sion all told while it was sent out for a cony? | 

» 

MR. DECHTERs Your Honor, we concede 
there is such a film. . To go into this would be 
wasting the time of the court. I 

MR. RUCHWALD* That's satisfactory to the j 


government. 


THE COURT* Proceed. 


0 Did there come a time when you furnished, 

pursuant to a grand jury subpoena, a conv — 

MR. DECHTERt Objection, to the very nature 


what I just said. 


We conceded that. 


THE COURT* What is your concession? 

MR. DECIITF.R* The fact is that there is 
such a film and that's it.' After that I think anv 


IOUTMCNM OUT.I'CT COU*T POBTIM. V.*. COO*TMO <« 

I i»nr nr«i • >* <■'* * *' , ' n 



pga Marccvsky-direct 37 

statements made by the United States attorney would 
bo repetitious and at tho same time — 

* ■«' * 

' . I. 

TIIE COURT: Come to the side bar. 

* _ r 4 

(At the side bar.) 

THE COURT: Do you concede that Exhibit 

1 is the film that was shown on that date? 

MR. DECHTER: Yes. 

MR. BUCimALD: That's satisfactory. 

Our only intention was to have the copy 
marked, identified, as a true copy. I understand that 
they both require different projectors to play. In • 
the event — 

MR. DECHTER: We are not objecting to 

that. We will go along with that. 

THE COURT: Your concession is that this 

.is a fair and accurate representation of what was aired 
on the telecast? 

MR. DECHTER: If it is not, we will know 

it £*.<«?. the minute we see it. We assume it is. 

(In open court.) 

MR. BUCHWALDt. Would it be appropriate 
to have that stipulation at the side' bar read to the 
jury? 

i 

THE COURT: Absolutely. 

• - 

, • » 
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MR. DECUTER: Respectfully, vour Honor, 


I an): to go to the side bar. 

(At the side bar.) 


11 
i 


MR. DECUTER: Where ve already stipulate 

and we have side bar conferences I feel it would be 
difficult to accept the same thing we say at the side 
bar, which is supposed to be more or less confidential 


to ourselves, and to use it for the jury. 


One of 


the reasons we are doing that — we didn't do that in 
any other case. 

THE COURT* Obviously, your stipulation 
is a concession of facts. The jury is to be informed 
of that. Let's put the concession on the record in 
the jury's hearing. 

MR. DECUTER: When I said chat I conceded 


it — to do this means that — 


THE COURT: State whatever it is that you 


stipulate right now with a view toward having it read 


to the jury. 


MU. DEC1ITER: I concede at this tine that 



whatever film. Government's Exhibit 1, is n duplicate 
or original, and I concede that is the film that was 
shown at this time, without making anv further adnis- 
sions other than the fact that that's the film that* 
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10 i! 


18 


was made at that tine, November 11, 1974. 

THIS COUNT: Obviouslv the jury has to be 

told that the foundation has been laid and that may be 


read. 


MR. HECHTER: Yes. 


(In open court.) 


(Record rend.) 


BY MR. BUCIIWALD: 

o I believe you testified to this effect 
already but did you in fact see the telecast of the 
10 p.m. news on November 11th? 

A Yes, sir. 

0 Was this film part of that telecast? 

MR. DECHTISR: Objection to the sane 


question. 


THE COURT: Overruled. 


Yes, sir. 

Where were you physically at the time you 


saw the telecast? 


. A In the studio control room, 
o Mr. Marcovsky, doen SPIX ever receive any 
news information and reports from anv of the wire 


services? 


Yes, sir. 


IOUTHKRN OUT ItCT COURT RtRORTtR*. U ». COURTMOUM 
»0*.CT JARC. R*:R TC M.V. COWMt 










pqn 


0 

A 

0 


1974? 

A 


Mnrcovsky-direct 40 

Does that include United Press International? 
Yes, sir. 

Was this also the case hack on November 11, 

Yes, sir. 


MR. BUCIIWALD: I have no further ques¬ 

tions, your Honor. 

CROSS EXAMINATION 
BY MR. DECHTER* 

0 Mr. Marcovskv, you are the assistant to the 
vice president? 

A Assistant to the vice president. 

o Your function is what? 

A To help him in his management duties at the 
company. 

0 Specifically, I refer you to the date of 
November 11, 1974. Do you recall that date? 



A Yes, sir. 

0 Will you please tell the court why tnat pai. ticu 
lar date stays in your mind as compared to any other 
date? 


I 


A You were just asking me questions about 
that date. 


c 


0 Why does that particular date stand in your 
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wind. Every day you have news programs? 

A Yen. 

° What mako3 this date, Uovember 11th, 

different than any other news day? 

/in. DUCJIWALI): I will object to the form 

of the question. 

THIS COURT: Overruled. 

O Did you have discussions with the United 

States attorney, Mr. Duchwald? 

A Yes, sir. 

0 Would you tell the court and jury at what 


occasion? More than once? 
A Yes, sir. 


Was it in and around the period of November 


11th? 


A Mo, sir. 

0 .Subsequently? 


Can you approximate the 


dates? 


It was sone time about the time that we were 


beinq subpoenaed for film for the qrand jury for this 


trial. 


Have you met Mr. Duchwald more than a 


few times? More than once? 


Mo, sir. The socond time would be today. 
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tine when certain filn v/aa delivered to srix? 

A Prior to the broadcast wan there certain film 
delivered to WPIX? I would not know the data tin of 
that, sir. 


6 

7 

8 

9 

10 
11 



0 It requires a yen or no answer. 

A Our news crews go out and taka filn and bring 
it back to the ctatioft^and it is processed and broad¬ 
cast. 

o Has the film brought,to the best of your 
knowledge, to your office or not to your office but to 
your station? 

A Yes. It wan brought back to the station. 

0 Thin \*as not a live broadcant, was it? 

A The news was broadcast live and it con¬ 

tains film elements. 

q I asked you if this v/as a live broadcast 
at WPIX. 

THE COURT: He answered your question. 

o Did Hr. Kelner appear in your studio at WPIX 
at 220 East 4<2nd Street? 

A 

0 

A 

0 


When, sir? 

On November 11th. 

No, sir. 

Did Hr. Kelner a3k that you broadcast this 
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film? 


: la rcovsh v-cros a 


I don't know, nir. 


0 Docs Mr. Kelner hold any position with 
your organization? 

i m 

A No, he does not. 

0 Io he related in any way to the organization? 
A No, he is rot. 

0 Do you know whether Mr. Kelner v/anted to 

have this film to be shown? 

A I do not know that. 


12 i 


MR. BUCIIVJALD: Objection. 

THE COURT: Overruled. 

0 As far as you know, was there any reguest 
made by Mr. Kelner personally as to having anyone of 
your crew or personnel come to televise this? 

A That's a detail I would not know, sir. 

Q You do not know that. If I were to tell 

you that Mr. Kelner had nothing to do with asking 
oersonally to be interviewed, would that refresh your 


recollection? 

A No, sir. 

0 Go ycu do not know whether Mr. Kelner or 

any of his associates asked for this oarticular film? 

A That's correct. That's a detail of news 


SOUTHERN 0:*T I.?T COURT REPORTER*. U ». COURTNOUlf 

I Ot f* ! • « • *•» N Y ’ 

, . . . ,.«• «... ... ,.*.w • *“ *■*"** - 1 


nqa 


Mnrcovnkv-croan 


i 


4!i 

operations. 

0 Vlas there any other TV program, TV station, 

i 

that came down that evening? ! 

I 

A To my knowledge, no other television station 
covered the story. 

Q Would thi 3 be unfair to ask, that WPIX has 
the tendency to go in for sensational news? 

A Yes. That would be an unfair cruestion. | 

« 

0 Is there a connection between WPIX and j 

the Daily Nows? Is the a legal connection or corporate , 

. ♦ 

connection? S 


A There is a corporate relationship between 
the New York Hews Company and WIPX, Inc. 

0 As a matter of fact, isn't the Daily News 
in the same building? 

* -I ... 

A Yes. 

0 And printed in the same building? 

A Yes,sir, to a great extent. 

0 Where is your office in relation to that 

building, the station office? 

A Channel 1J office? 


0 Yes, 

A The 10th floor of the Dailv News Building. 

q Isn't it known that the Daily Hews goes in 
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for sensational stories? Isn't that a fact? 

MR. DUCIIWALDt Objection. 

Tim COURT: Sustained as to form. 

o Is it a fact that in the event that Mr. 

Kelner were to just give vague, very gentle remarks, 
would that be newsworthy? 

MR. BUCIWALD: Objection. 

THE COURT: Sustained. 

0 Mere you not seeking news that day as we 
know it in order to show this to the public? 

A Our television station seeks to cover the 

news every day. 

0 Hr. Marcovsky, do you know that certain mem¬ 
bers of your staff, if not yourself, contacted the JDL 
offices for the month before November 11th asking for 
information? Are you awaro of that? 

A Hot in specifics. 

0 But in general? 

A I make the assumption that our news depart¬ 
ment is trying to covor the news and contacts all kinds 
of organizations. 
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q Well, do you know, specifically, whether the 
Jewish Defense League called regarding what their opinion 

was of Mr. Yasir Arafat? 

A I do not know that specifically, sir. 

q Do you know generally, sir? 

A No, I do not. 

q Now, as far as transmitting — you used that 
terminology, did you not, sir? 

A Yes, sir. 

q Well, was there anything that Mr. Kelner did j 

personally that you would say that he transmitted, personally 

actually worked and transmitted? • 

MR. BUCHWALD: objection. j 

THE COURT: Sustained. ! 

MR. DECHTER: Your Honor, respectfully., I wouldj 

like to finish ray statement before there is an objection. j 

THE COURT: I thought you finished your questing 

« 

I am sorry. t 

k 

MR. DECHTER: No, I did not. 

THE COURT: Would you read the question back 

as far as it has gone? 

(Question read as above recorded.] 

THE COURT: Is there anything you want to add 

to that question? 


VMTHUN IMS• *ICT COURT RSPOtTRUI. ISA COU*THO!''i 

rourv ncw vo«k. ny • 


» 


2 slor Marcovsky - crona 48 

MR. DECHTliR: No, your Honor. I , 

THE COURT: Objection sustained. i 

Q Do you know whether there was any prepared j _ 

I V 

statement that he read or gave to your station? I 

! 

A No, Mr. Dechter, I do not know that. I 

Q And the only information you have is based upon : 

the film that you looked at this moment before you took the | 
stand? In other words, the tapes that you are talking about; 
and tho information regarding that broadcast is based upon | 
this film, sir? Isn't that what we are referring to today? , 

A The information that I personally have? | 

Q Well, you are testifying that there wa3 a broad-j 

l 

cast. Were you there? 

A Yes, sir. 

I 

q I am saying, were you at the spot of the broad- , 

1. 1 

cast? In other words, the offices? 

„ | 

A Sir, you are using the term "broadcast. I 
was at the station when our news show was broadcast that 


night. 


Wo 11, I haven't been clear then. I am not 


talking about the WPIX Studio: X am referring to the fact 

that this particular broadcast emanated originally, supposedly 

j 

at an interview, is that true? 

A Sir, you aro using terms that to me are very 
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precise — I 

Q Well, was an interview held at your offices at j 

WPIX? 

A No, sir. 

Q Do you know who gave out that ~.ssignraent that 
particular date to go down to the offices of the Jewish 
Defense League? 

A No, I do not. 

q Well, isn't that your function? 

A No, sir. ' 

Q Could you please tell me the name of the person j 

* t 

who has that function? 

I 

A We have a number of executives in the News De- | 

partment and we have a number of assignment editors. X do j 
not know specifically who made that assignment. That is a ! 
News Department function; that's a detail of the station 
that I would not be familiar with on a day-to-day basis. . I 
q Mr. Marcovsky, can you tell me who determines 

what news broadcasts are put on the air? * 

MR. BUCHWALD: Objection, your Hcnor. 

THE COURT* Yes, as to form. 

MR. DECHTERi I respectfully ask that that | 

guestior be permitted subject «o connection. 

1HE COURT: Sustained as to form. I appreciate » 

I 
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the connection. Sustained as to form. 

0 Do you know, sir, as to who chooses the film 
that is broadcast? j 

A Yes, sir. That is a function of several people | 

i 

in our News Department. I 

ft I 

Q But you do not know who specifically? 

A The film that is chosen for a particular news 

broadcast is picked by various people in the News Departmentj 

as part of their normal routine, as part of their jobs. i 

• 

Q Is that an independent judgment that they make? | 

A I don't understand the nature of the question. 

Q Is it an independent judgment that they make as , 
to which film goes on? j 

A Yes, within their responsibilities. j 

Q So that that day on November 11th there could , 
have been thirty news items? Isn't it true that you have 
an editor who determines what goes on? 

* • 

A There is a producer; there is a managing editor; j 
there is also a news vice president. ^ 

0 You put all thirty on whon you have many news | 

• 

« 

items? 

I 

t 

A There is obviously a choice made. 

0 Therefore, you made that choice, or your agen* ... 
on their own; you didn't ask Mr. Kelner whether to make that : 
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Marcovsky - cross 


I assume not. 


Yes or no, sir. 

No, I did not ask him. 

And you ware not directed by Mr. Kelner to do 


thi.s, were you sir? 


MR. BUCIIWALD: Asked and answered. 


THE COURT: Yes, that has been asked and answered. 

I 

You say you are an assistant to the president. ; 


Who is the president? 


Levitt J. Pope. 

Mr. Kelner isn't your boss, is he? 


1 



Q He doesn't hold any corporate position? I 

A No, sir. j 

Q And he doac not in any way have anythin? to do j 

with submitting the film to you, is that true? Yes or no? - j 
Yes or no, sir. j 

i 

t 

A That is correct, sir. 

MR. OECHTLRi Thank you, sir. . 

THE COURT: Any redirect? . 

MR. BUCHNALOi I have nd further questions. , 


down. 


THE COURT: Thank you very much. You may step j 
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Goldschlag - direct 
(Witness excused.} 

HH. BUCHWALD: At this tlma the Government cells 


Mr. William Goldschlag. 


GOLDSCHLAG * a witness celled 


on behalf of the Government* being first duly sworn, 
testified as follows: 

MR. BUCHWALD: May X proceed* your Honor? 

THE COURT: Yes. 

DIRECT EXAMINATION 
BY MR. BUCHWALD: 


UPI? 


By whom ere you employed* sir? 

I am employed by United Press International. 

How long have you been so employed? 

i 

Just under three years. 

And in what capacity* again* are you employed by 


A I am a reporter. 

MR. BUCHWALD: Your Honor* if ws night have this 

item marked as Government's Exhibit 2 for identification? 

THE COURT: Yes. 

(Marked Government's Exhibit 2 for 
identification.) 


MR. BUCHWALD: And if we might have the tag which 
I have just previously removed from Government's Exhibit 2 
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marked as Government's Exhibit 2 -A for identification? 

(Marked Government's Exhibit 2-A for 
identification.] 

MR. DECHTERx May I see them? 

MR. BUCHWALD: This was 3505. 

BY MR. BUCHWALD: 


12 ! 


Q Mr. Goldschlag, let me shot* you what has pre- 

I 

viously been marked as Government's Exhibit 2 for identifi- j 

i 

cation. Do you know what that item is? 

i 

A Yes. This is a copy of an advisory from UPI — 

i 

0 May I ask that you keep your voice all the way 

i 

» 

up so that all the ladies and gentlemen of the jury can hear ! 

i 

you and all the counsel at the defense table. ! 

I 

A Vhis is an advisory that moved on the UPI Greeted 
New York Wire on November 11 of last year, and the advisory 


states — 


Q Well, without getting into what it states, would 
you explain briofly to the ladies and gentlemen of the ju»*y 
what is an advisory? 

A Okay. Well, first of all, the UPI Greater New 
York Wire is a news service run by UPI which is received by 
most radio and TV stations and some newspapers in the Metro¬ 
politan areal and in addition to providing news wo also pro- ! 
vide our clients with, you know, information about upcoming 
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news events which they may want to cover. 


54 



And when we re 


ccivo word of such a news event on short notice, an advisory I 


is how we notify the clients that this thing may be coining up 


And an advisory is something that goes out over 


teletype from UPI to UPl's various subscribers? 


Right on the GNY Wire 


And the u«ty Wire is what? 


Greater New York Wire 


And am Z correct, sir, that UPX's subscribers 


include various newspapers, television stations, radio sta¬ 


tions? 


Now, with respect to this particular advisory. 


Government's Exhibit 2 for identification, were you personally 


present when that advisory was sent out? 


MR. DECHTER: Objection, your Honor, as to tine 


THE COURT t Overruled 


When you say you were there, where were you re¬ 


x’ was at the, you know, at the local desk of UPX 


where we control the GNY Wire 


0 Where is your office? 
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220 East 42nd Street. 


Now, are advisories of u>is sort, Government's 


Exhibit 2 for identification, made and maintained by United 


Proas International in t.w normal course of its business? 


Yes. 


And is it the business of UPI, among other things) 


through advisories of this sort to advise its subscribing 


members of upcoming news events? 


Yes. 


How does UPI originally get the information that 


an evdnt is going to occur? 


Nell, ytu know, organisations that, you know — 


MR. DECHTER: Objection, your Honor, to state- , 


ments. 


THE COURTI On what ground? 


HR. DECHTER: On the ground, first of all, that 


it's hearsay, and that it’s well known. There is no parti- j 
cular purpose in that particular question. | 


THE COURT: Overruled. 


The question is, how do we receive word? 


That’s right. How doe* UPI initially receive 


word that something is going to occur? 


Okay. Well, an Individual or an organisation 


that is planning to hold either like a news conference or a 


SOUTHERN OH 1 it ITT CO* IT RIFOtmS. U1 COURTIIO* s. 
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demonstration or some other# you know# possible news event 
for which they wish coverage# will notify us either by mail 
or by telephone — will notify us either by mail or by 
telephone# and if# you know# if we are confident that the 
information is accurate we will move it on our wire.* 

Q What# if any# practice does UPI follow to 
authenticate that the information is accurate? In other ' 

words# what do you do co prevent notifying the news media to | 
show up at such and such a place — 

MR. DECHTER: Objection# your Honor# to the 1 

question. j 

♦ ' 

THE COURT: No# overruled. 

A Well# first of all# we act partially on our own * 

j instincts. We know what sounds legitimate and what does not I 

j 

sound legitimate. 

. i 

Also we ask persons who hold these things to j 

provide a call number or a contact number which should bo a I 
| listed number where we can doublecheck with the phone book# j 
for instance # or some other source to be certain that this ! 


is taking place. 

q Now, are you able to tell from this particular 
advisory when UPI sent the advisory out to its own subscriber^? 

A Yes# because all items that are moved on our 
wire, whether they be stories or advisories# are timed off 
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by a computer# and this item is timed off at six p.m. on 

November 11* 

MR. DECHTERt It ia hard to hear the witness. 
q Let me ask you to keep your voice up again. 

One of the attorneys at the defense table asks that you raise 
your voice* 

What was that time again# sir? I am sorry. 

A Six p.m.# November 11* 

Q Do you know when in relation to six p.m. on 
November 11 the information — that’s November 11, 1974, 

is it not? 

A Yes. 

0 Do you know when in relation to six p.m. the 
Information that was sent over the advisory was initially 
obtained by UPI? 

X I believo it was within a half hour of when .it 

actually moved on the wire. 

q And X believe you stated that you yourself were 



i 


i ! 
| 

i 


i 

personally present? 

MR. DECHTER* Objection. The question has been I 
asked and answored. 


THE COURT: Is this a foundation to go onto scme-| 

• « 

thing else? 

MR. BUCHWALDi If it has been acked and answered j 
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I an satisfied. I don't recall whether or not I had asked 


3 that. 

4 | THE COURT: Well# ask it again. 

5 | q Were you personally present # Number 1# when the 

6 information was sent out by UPX to its subscribers? 

7 A Yes, sir. 

8 Q Were you present at UPI's offices when the in- 

9 formation originally came in to UPI? 

I 

10 A X was either at o* '.round the desk at the tine. 

, . r 1 

11 I was in the offices# yes. 

12 MR. BUCHWALD: Your Honor# at this time the 

13 Government offers Government's Exhibit 2 for identification 


14 in evidence as Government's Exhibit 2. 

15 MR. DECHTER: Objection, your Honor. 

16 At this particular tine I would like to have a 
12 conference at the side bar as to exactly in what particular 
18 j instance this particular exhibit has, what importance. 
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(At the side bar.) 

MR. HANDEL: What does thin have to do 

with thin defendant, your Honor? 

(Pause.) 

THE COURT: Mr. Buchwald, I'll let in the 

fact that the Jewish Defense. League holds news confer¬ 
ences. 

MR. DECHTER: If one in left in the whole 

thing should be left in. 

THE COURT: If that's your desire. • I 

would exclude the balance of it. 

MR. DUCHWALD: You are referrina to the 

other news items? 

THE COURT: To the balance of the item. 

MR. MANDEL: What is material with 

.respect to holding a news conference? 

THE COURT: The prior witness wan directed 

to who caused this. I think a jury could conclude 
that — 

MR. DECHTRR: If you are going to leave 

that ntatemont in, it should not be a part statnont 
but a full statement. 

THE COURT: The entire statement will go 
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(In open court.) 

(Government's Exhibit 2 wan received in 
evidence.) 

MR. BUCHWALD* At this time, your Honor, 
if I miqht display Government's Exhibit 2 to the 
ladies and qentlemen of the jury and read to them from 
the relevant portion in the middle — 

T1IE COURT: You may. 

(ilr. Buchwald read to the jury from Govern¬ 
ment's Exhibit 2 in evidence.) 

MR. DECHTER* Your Honor, would the United 
Staten attorney be qood cnouqh to qive each juror 
the opportunity to actually examine that. 

THE COURT: I'll let him do it his 


way. You can ash that afterwards and I will permit 



MR. DECIITER: Fair enouqh. 


(Mr. Buchwald continued readinq to the jury 
from Government's Exhibit 2 in evidence.) 

Q What do the letters RES stand for? 

A P is for o.m. and ES is for Eastern Stand¬ 

ard Time. 

0 Which of these times is the time the ad¬ 
visory is actually oent out over UPI's wires? 

— e • * • 
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news conference to allege threats have been made 
against Jewish Defense Leaque by Palestine Liberation 
Organization, 1133 Broadway at 26th Street, Room 1026, 

8 p.m.," is that accurate? 

A . Yes. 

0 Did you receive any information from the 

* . 

PLO that they v/ere being threatened other than this? 

’ 

HR. nUCIIWAI.D: Objection. 

THE COURT: Sustained. 

O Did you receive any information at all from 
the Palestine Liberation Organization or any group in 
this City? 

MR. BUCHV7ALD: Objection. 

THE COURT: On what ground? 

MR. BUC1IWALD: Relevancy. 

T1IE COURT: Sustained. 

i 

MR, DECHTER: Your Honor, resnectfully, 

I 

there is a question here regarding a possible threat. 

I think it is extrmely relevant and germane to the 
issues. 

THE COURT: Sustained. 

o Were you summoned or contacted by !lr. Kel • 

ner? 

A 1 don't personally recall ft I aa the one 
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that actually took the telephone call. If I didn't 
take the call I don't know who actually took the call. 

Oi Tell me a)x>ut that day. 

THE COURT: I will sustain an objection 

to the form of that question. 

t * ’ t , . 

0 Do you recall November 11, 1974? 

A Not in its entirety from beginning to end. 

I would remember parts of it. 

0 Do you remember November 10, 1974? 

A Not at all. 

0 Have you spoken to Hr. Buchwald? 

A Yes. 

0 Regarding this matter, of course? 

A Yes. 

0 Have you discussed this case and the testimony 
that you were going to give? 

A .Yes. 

0 Z didn't hear you. 

A Yes. 

0 The fact that you received an advisory, you 

have no information where this came from, is that true 
or not? 

A Not at this time, no. 

Q Z don't hear you. 
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A I do not at this time have that informa¬ 
tion. 

0 Yes or no. Do you know? Do you know 
who Sewnt it, if anyone sent it? 

A 1 know it was a member — 

0 Who would you know? 

A Because I do know that the news conference 
did take place. 

0 That's not the question. Please tell me 
how do you know who called you, if anyone. 

A Well, I do not -- if we are dealing in ab¬ 
solutes, no, I can't oav absolutely for sure I know who 
called me. 

Q Anyone from the street, in the city, could 
have called you; that is possible? 

MR. BUCHWALDt Objection, your IlonoT. 

THE COURT; Sustained. 

0 Have you ever had the experience where you 

were told to come somewhere, there was a news broad- 

» 

cast, and you cane there and there was no such party? 
Did that ever happen? 

A No. 

Q Do you know of any suoh instance? 

A Yes. 
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0 It is not unusual in your business, i.i it? 

A It is unusual as compared to the times the. 

event does take place. 

o There are times when people call up and say 
that something is going to happen and you ccme there 

and nothing happens? 

A That's right. 

q The fact that UPI picked up the story, was 

that of your own decision? 

i 

MR. BUCHWALDt Objection. 

THE COURT* Sustained. 

o You received many communications that day, is 

that true? 

A Yes. 

o Did you put it on the news wires, every 
one o Z those statements made that day? 

A No. 

0 In ho way were you directed by Mr. Kelner 

or any of his associates to put that particular state¬ 
ment there, is that true? 

A To the best of ray knowledge, we were directed 

not directed but asked by one — 
q You were — 

HR. BUCIIWALD* May we have the end of the 
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answer. 

THE COURT: . Read it bad:. 

(Answer read.) 

A — one of Mr. Reiner's associates. 

0 You said before you could not be sure. 

A That's why I can't qive you the rest of 
nv knowledqe. 

Q The statement here says that the Palestine 
Liberation Organization threatened Jewish Defense 
League. Isn't that why you came down there that day? 
Isn't that the reason? 

A I did not come down to the news confer¬ 
ence. 

0 Your associates, your agents, anyone 
working with your organization, did anyone come down 
because of the fact that the PLO threatened the Jewish 
Defense League? Isn't that why the conference was 
scheduled? 

A I do not know whether anybody from the UPI 
actually did cover the news conference. I left the 
office an hour before the news conference would have 
taken place to cover another story. 

0 Did you find this newsworthy? 

MR. BUCIIWALD: Objection. 


•OWTNIHM DISTRICT COUNT NCNONTKM. U.S. COUNTHOUS* 
NOUT SUUANt. *«» TORN. CO *-***° 







pqa9 


Ooldschlag-cross 


67 


THE COURT: Overruled. 

A The advisory itself?' 

0 The fact that the Palestine Liberation Orqanixa* 
tion made a threat against the Jewish Defense League. 

i ' 

MR. BUCliWALD: Objection to that as a 

statement of fact. 

MR. DECIITER: No further questions. 

REDIRECT EXAMINATION 
DY MR. BUCliWALD: 

o An I correct that the advisory is a means 
by which UPI advises its subscribers that the JCL has 
advised UPI there will be a press conference at which 
the JDL will discuss the fact that it has been threatened 
by the Palestine Liberation Organisation? 

A To alleqe the fact, yes. 

0 Is it a statement by UPI it has covered 
a news event at which throats have occurred? 

MR. DECHTER: That's not the fact we 

are talking about here. That's not accurate. The 
United States attorney, I'm surprised by that tactic. 

THE COURT: I'm not sure whether that is 

an objection or not. 

A No, it is not. 

0 Simply an announcement of an upcoming news 
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A That's why it is couched in phra "to 
allege" rather than to reveal. 

0 In your experience as a UPI reporter do you 
know of situations where you yourself ever had extra- ^ 
sensory perception — 


HR. DECHTER: Objection. 

THE COURT: Let him finish. I will sustain 


your objection , but let him finish. 

Q — ever had extrasensory perception and 
showed up at a news conference without being told that 
the news conference was going to be held by the neople 
holding it? 

MR. DECHTER: Objection. 

THE COURT: Sustained. 

' MR. BUCHWALD: No further questions. 

MR. DECHTER: Ho further questions. 

(Witness excused.) 

THE COURT: Let's take our midafternoon 

recess. 

(Recess.) 


SOUTHCAN DISTRICT COURT ACROATKAS. U.t. COURTROOM 
ROttr Mi-lRAt, N«* YOAR. R.V. CO T-*»M 


► r*.K.v ■•j-vj 











\ 


m . 

ner 

.1pm 

1 

1 slsr 

69 

Miller - direct 



2 


[In the courtroom in the presence of 



3 


the juryt] 



4 


MR. BUCHWALD: Your Honor, st this time the 



5 

Government calls Mr. John Miller. 



6 

JOHN 

MILLER, called as a witness on behalf 

% 



7 

of 

the Government being first duly sworn, testified as 



8 

followst 

. t 



9 


MR. BUCHWALD: Your Honor, may I proceed? 


✓ 

10 


THE COURT: Yes. 


* 

11 

DIRECT EXAMINATION 

• 


12 

BY MR. BUCRWALD: 



13 

Q 

Mr. Miller, by whom are you employed? 



14 

A 

Channel 5 News. 



' 15 

0 

Is that WNEW? 



18 

A 

That's right. 


w 

17 

Q 

And and I correct that yo* are also a student? 



18 

A 

Yes. 

• 


19 

Q 

Where do you go to school? 



20 

i 

A 

Montclair High School. 



21 

Q 

In what capacity are you employed by Channel 5 


j* 

22 

News? 



- 

23 

A 

Night assignment editor. 



24 

Q 

How long have you been so employed? 



25 

A 

A couple of weeks. 
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covering the demonstration at the Waldorf Astoria? 

A 1 just managed the film crew and made sure they 
were in the right places at the right time. 

Q When you say you managed the film crew, would 
you explain to the ladies and gentlemen of the jury how that 


works? 


Well, 1 just have to keep an eye on them and 


make sure they are rolling film when they are supposed to be 
shooting, you know, recording, and if there is any micro** 
phone holding or interviewing to be done, you do that, too. 

Q How many people on the film crew? 

A Three. Four counting myself. 

Q And did you go with the members of the film crew 
to the Waldorf Astoria? 

A No, I came in a cab and met them there, relieving 
another reporter who went back. 

0 But the other three members of the film crew 
stayed there, is that it? 

A That's right. 

Q Do you know what the demonstration was about at 
the Waldorf Astoria? 

A They were protesting — 

MR. DECHTERi Objection, your Honor. 

THE COURTt How is this relevant? 
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MR. BUCHWALD: Just simply for the continuity 

of his own activities during the day. 

MR. DECHTER: Objection, your Honor. It is 


irrelevant. 


THE COURT: I will sustain the objection, 


BY MR. BUCHWALD: 


q Do you recall approximately what time you arrived 


at the Waldorf? 


A I would estimate six o'clock, 6:30. 

Q Do you know who, if anyone, was occupying rooms 
in the Waldorf at this time? 


MR. DECHTER: Objection, your Honor; too vague 


and general. 


THE COURT: I woyld make it more specific. 


Q Do you know whether or not the PLO delegation 
was staying at the Waldorf at that time? 


question. 


MR. MANDEL: Objection. No foundation to that 


THE COURT: Overruled. 

Either he knows or he doesn't know. 



Do you know? 
A Yes, I know. 


MR. MANDEL: May I have the voir dire, your 


Honor, then? 
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witness. 


i 

THE COURT: Yes, you may. 

I assumed we were going to have one counsel. 

i 

MR. MANDEL: I am going to take this particular 


THE COURT: Very well. 


VOIR DIRE EXAMINATION 
BY MR. MANDEL: 


Mr. Miller, were you on the registration desk 


at the Waldorf? 


Do you know who was checked into the Waldorf on 


November 11, 1974? 


A From accounts in the newspaper I know some of 
whom who were checked in. 

Q But you don't know anything about who was living 
there of your own knowledge, do you? 

A First-handedly, I guess not. 

MR. MANDEL: I renew my objection, your Honor. 

THE COURT: Do you want to try to lay a foundation 
for his knowledge? 

BY MR. BUCliWALD: 

Q Is there any other basis for your knowledge other 
than what you read in the newspapers? 

A Yes. 
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Q What ia that other basis for your knowledge? 

A My assignment editor had advised me that that 
was the reason I was going there. 

Q Is there anything you observed during the JDL 
demonstration which comprised part of the basis of your 
knowledge? 

A Statements by members of the JDL. 

Q I again ask you, was the PLO delegation staying 
at the Waldorf on November 11, 1974? 

MR. MANDEL: Objection, your Honor. 

THE COURT: I will permit the question to be 

answered not on the ground that it was there, but it was 
his understanding that it was there. 

| 

Go ahead. 

THE WITNESS: Repeat the question. 

# » 

Q Was it your understanding that the PI/) delegation 
was staying at the Waldorf during that time? 

A It was my understanding. 

Q ' Now, how long approximately, if you can recall, 
did you stay at the Waldorf or in the vicinity of the Waldorf* 

A A half hour, maybe 45 minutes. 

Q And what if anything did you do after that? 

A We got back in the car and we went back to the 
station and dropped off the film and received another assigns:: 
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2 

Q 

And when you say "we", are you referring to 

• 

> 


3 

yourself and the other members of the camera crew? 

* 


4 

A 

The same crew, right.• - 

* 


5 

Q 

Do you recall from whom you received your next 

i 


6 

assignment? 


. 

* 


7 

A 

I think it was -- whichever assignment editor it 

j 


8 

was. 




9 

Q 

Do you remember offhand who it was? 



10 

A 

Nick Lioacano. 



11 

Q 

Keep your voice up. 

i 


12 

A 

Nick Lioacano. 



13 

Q 

Now, other than verbal instructions did you re- 

» 1 


14 

ceive anything else from him? 



15 

A 

He gave me a piece of wire copy. 



16 

Q 

Let me show you what is Government's Exhibit 2 



17 

In evidence. 


• 


18 


Is this a copy of what you were given when you 



19 

went back and got another assignment at WPIX' office? 

) 


20 

A 

Yes. 

i 

4 

< 1 


21 

Q 

Were you also given verbal instructions? 


k 

22 

A 

Yes. 



23 


MR. BUCHWALD: If I just might indicate again 



24 

to the ladles and gentlemen the Grand Jury that this is 



25 

the advisory that they previously read. 

i 



• 
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Did I say Grand Jury? 

THE CLERK: Yes. 

MR. BUCHWALD: I meant ladies and gentlemen of 

the jury. 

g Now, what if anything did you do after you re¬ 
ceived a copy of the advisory? 

A We went back to the car. We had instructions 
to look at something before we went there, which was a 
demonstration at 100 Centre Street, which is non-existent 
when we got there, and then we went to the address indicated 
on the advisory. 

q Again let me ask you to keep your voice up. 

THE COURT: Speak a little louder. 
q Had you ever been to the JDL offices prior to 

that? 

A No. 

MR. DECHTER: Objection, your Honor. 

THE COURT: Overruled. 

q Now, do you recall offhand the address that you 

arrived at? 

A No. 

Q Do you know approximately where it was? 

A It was something to the effect of 1121 or 1133 

Broadway. It was around 21st Street, Lower Broadway. 

« 
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2 

Q 

And did you go again with the members of your 


L 

3 

camera crew? 

i ^ 

\ 

f 

4 

A 

Yes. 



5 

Q 

Do you remember who they were, incidentally. 



6 

who tha 

other three people were? 

% 


7 

\ 

Yes. 



8 

Q 

And who were they? 

* 


9 

A 

By name? 

j 


10 

Q 

Yes. 



11 

A 

Chris Moriello was the camera man; the sound man 

i 


12 

was Sal 

Orisso; the light man was Jimmie Mansueli. 



13 

Q 

These are all WPIX employees? 



’ 14 

A 

Yes. 

r 

» 


15 

I 

Q 

After you first entered the building — by tha 

. i 

i 


16 

way, what kind of a building is it, 1133 Broadway? 

i 

17 

A 

It is an office building. 

• 


18 

Q 

After you first entered the building, where did 

• 


19 

you go? 




20 

A 

I think it was the seventh floor. 



21 

Q 

You took an elevator up? 


1 

22 

A 

Yes. 

11 


23 

Q 

What happened when you got out of the elevator? 

i, 

* 


24 

A 

i 

We were directed to a room. 

-i- 


25 

Q 

And when you say you were directed, what if 
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anything did you first observe as you stepped out of the 
elevator? 

A There was a uniform guard type, I guess; people 
in Army fatigues. 

Q How many such people did you observe at first 
when you got out of the elevator? 

A Two or three. 

Q When you say you were directed somewhere, would 
you elaborate on that? 

A Well, we asked where the press conference was, 
and they pointed us in the direction, saying around the 
corner to a door, where there was another guide in front 
of the door, and he knocked for us. 

Q Then what happened? 

A Somebody opened the door and we went into a 
small room. 

Q When you got into this small room did you see 
anybody else in the room? 

A Other reports, photographers. 

Q Did you recognize any of them personally? 

A A few. 

Q Did you know some of the news organizations that 

they were with? 

A Yes. 
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Would you let the ladies and gentleman of the 


jury know. 






WNEW Radio; WINS Radio; The Daily News, and I 


think NBC Radio. 

q Was anyone else other than these other repre¬ 
sentatives of the media present in this small room? 

_ i jH | 

A Well, I don't know — you know, there were a 
number of people there, and the ones I recognise w*re the 
reporters. Who I recognized I couldn't say. 

q What if anything happened after you arrived 
in the small room — do you recall approximately what time 
this was, incidentally? 

A Eightish. 

Q At night? 

A Yes. 

Q What if anything happened after you entered the 
small room that you had been directed to? • 

A The door was opened leading to another room, 

and the reporters and radio people and photographers went in. 
We were the last people in. And, you know, they started 
questioning and answering and all that stuff, taking pictures. 

Q When you went into this larger ro.-j» from the 
smaller room, did you see anyone else other than reporters? 

A Yes. There was a man at the desk, and another 
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12 I 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


one of these guys in Army fatigues, or something, standing 
off to the right. 

Q Do you know the name of the man you saw at the 

desk? 

A Yes. 

C Who was that man? 

A Russel Kalman. 

q * Do you see that man present in the courtroom 

today? 

A Yes. 

Q Would you point to him, please? 

■ 4* 

A (Witness indicates.] 

Q Would you describe what he is wearing? 

A The man in the checked sport Jacket and brown 

shirt. 

MR. BUCHWALD: May the record reflect, your Honoz, 

the identification of Mr. Kelner? 

THE COURT: It may. 

MR. BUCHWALD: May we have this item marked 

as Government's Exhibit 3 for identification. 

(Marked Government's Exhibit 3 for 
identification.] 

Q Let me show you Government's Exhibit 3 for 
identification and ask you what it is. 
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A That was the room. 

Q Let me ask you to keep your voice up so that 
everybody can hear you back there. 

Does this photograph accurately portray the 
scene of the room that you observed when you entered the 
large ^oom that you just described in your testimony? 

A Yes, it does. 

MR. BUCHWALD: Your Honor, at this time the 

Government offers Government Exhibit 3 for identification 
as Government's Exhibit 3. 

MR. MANDEL: May we approach the side bar? 

THE COURT: Yes. 

[At the side bar:) 

MR. MANDEL: I don't think this is admissible. 

It does not have any probative value of the charges m?1e. 

What's more, I think from the context it is 
one of many pictures, and this is a particularly inflammatory 
one. If it was not published — and there is no evidence 
that it was — I see no reason for it going in. The witness 
described it. 

THE COURT: Well, from what I heard in the opening 
statement, there is going to be proof here that this gun 
and this man standing behind what apparently is the defendant 
were present throughout the making of the statements that 
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2 

3 

4 



7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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22 

23 
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the Government contends constituted the threat in this case. 

MR. BUCHWALD: That correct, your Honor. 

THE COURT: And therefore they are part of the 
background framework against which the true import of these 
words are to be measured. 

I therefore overrule the objection. 

MR. MANDEL: Your Honor, I just address it to 

the question of the inflammatory nature of it. It doesn't 
prove anything more than the witness' statement. You have 
a film which is the charge. This is not the charge. It 
certainly is secondary. It is quite remote. 

THE COURT: This is a photograph of the situation 
was at the time that the threat was made, the Government 
contends. 

MR. MANDEL: Your Honor, I respectfully, very 
respectfully say that this should not be let in. It is 
inflammatory. 



THE COURT: Is there going to be any contention 

that the film that is going to be shown does not contain a 
photograph of these men at the time the statement was made? 

MR. MANDEL: Whatever it will show, it will 

show. I have never seen the total film. 

THE COURT: Mr. Dechter, have you seen the film? 

MR. DECHTER: No. 
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of you? 


THE COURT: YOu have not seen the film, either 


MR. MANDEL: I saw it once when it was broadcast. 


and that is the only time I have seen it. 

MR. DECHTER: I have never seen it. 

MR. MANDEL: The film is the charge. This has 

a lot of other extraneous material. 

THE COURT: Do you know when this was taken? 

MR. MANDEL: I am sure it was taken on or 

about the occasion. I have no doubt it was taken that 
evening. That is what the witness said, and I have no reason 
to doubt it. It is the inflammatory nature of it that I 


object to. 


MR. DECHTER: The film would show everything. 


It would be redundant. 


THE COURT: I will overruled the objection. 

[Government's Exhibit 3 for identification 

b. 

received in evidence.] 
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(In open court.) 

MR. BUCHWALD: Mayl display Government's 

Exhibit 3 to the jury, your Honor? 

THE COURT: Yes. 

(Government's Exhibit 3 in evidence handed 

to the jury.) 

(Pause.) 

BY MR. BUCHWALD: 

0 When y^u first entered the room, what, if 

anything, was going on, the big room depicted in that 
photograph? 

A Just the reporters questioning, and answering, 
and writinq and recording. 

0 Keep your voice up. 

Wien Mr. Kelner was making a statement 
other than in response to reporters' ouestions — 

MR. HECHTER: I object. This is lead¬ 

ing. 

THE COURT: Sustained. 

0 As best an ycu can recall, tell the ladies 
and qentlemen of the jury what you heard and who said 
what at the end of the large room depicted in that 
photoqranh. 

A When I walked in, as I recall it, the other 

SOUTHSRN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
*PLET SQUARE. MEW YORK. M Y. CQ V«SM> 









pga2 


Miller-direct 


85 


reporters started their work, he was already sotaKing 
on sonething. 

0 Who was already speakinq? 

A Mr. Kelner. 

MR. DEC1ITER: Objection, your Honor. 

THE COURT: Overruled. 

A Somewhere in the middle of that he was 
interrupted by questions. 

0 Do you recall what Mr. Kelner said? 

A I was not paying too much attention because 

it had started without us and we were obviously going 
to have to do it after the other people were finished, 
30 my cameraman was filming pictures of the other 
reporters talking to him. I was busy making sure 
everything was going all right with mv own- crew. 

The thing that caught my attention was then 
interrupting him, asking questions, and that was the 
first I heard of this death plot thing. 

Q When you say that's the first you heard of 
the death plot, did you hear that terminology or those 
words? 

A One of the reporters said, "Are you talking 
about an assassination plot?" and so on like that, and 
he responded affirmatively. 
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o Who are you referring to when vou sav lie 
responded affirrnatively? 

A Mr. Kelman. 

O Did there come a time when you yourself com¬ 

menced an interview with Mr. Kelman? 

A Yes. 

0 When was that in relation to the time you 
first entered the room? 

A Fifteen minutes after it started, supposedly. 

0 Prior to the time that you commenced your 
interview had the word "assassination” been used? 

MR. DECHTERs Objection, your Honor. 

THE COURT: As to form, sustained. 

0 When you conducted your interview, what, 

if anything, were the members of your film crew doing? 

A While I conducted my interview they were 

filming. They were filming it. 

0 What kind of camera did they have, the 
size of the camera? 

A It's an Auricon. it was about that big. 

0 Hov; far was the camera from Mr. Kelner? 

A Six feet. 

0 Was there anv lighting that was necessary 

for filming? 
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A Yen. 

0 Whnt kind of lighting? 

A It's a Frezzy light; 

or set up on two stands. 

O It's a very bright light': 

A Yes. 

O Did you have a microphone? 

A Yes. 

0 Did the microphone have WPIX on it? 

A It has an "11" on it. 

0 For Channel 11? 

A Yes. 

o Where did you hold the microphone? 

A In my hand. 

p How far were you from Mr. Kelner? 

A Two or three feet. 

0 How far was the camera from ?lr. Kelner? 

A About six feet. 

0 When he was speaking was he facing the 

Yes. 

Could you see the camera from where you were? 
It was behind me. I wasfacinq Mr. Kelman. 
What, if anything, did you do when you con- 
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eluded your interview? 

A While the film crew was netting everything 

together I got the spelling of Mr. Kelner's name and 
took the film to the lab. 

O What, if anything, did you do after that? 

A Went to a shooting in Oueens or a homicide. 


n That's totallv unrelated to the JDL in this 


case? 


A That's right. 

0 That was another news story you had gotten? 

A Yes. 

p What, if anything, did you do with the film 
of your interview with Mr. Kelner? 

A We took it with us to the shooting and when 
we got there we gave it to a cab driver who was 
sent by radio from the station. 

p Sent by WPIX to pick up the film? 

A Ye3, and bring it back. 


to WPIX? 


Later that night did you vourself return 


Yes. 

And those offices are where? 

220 East 42nd Street. 

What, if anything, did you do when you re- 
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turned to WPIX? 


A I was waiting — I typed up a ouick fact 

;• *i c 

sheet on the murcjer in Oueens, and when the film of 
the JDL press conference came up I went and edited 


0 What does the editing process consist of? 

A The film editor puts it up on a viewer 
and the correspondent stands behind him and thev roll 
it through ahd he says when to stop it or when to cut 
any tiling out, or whatever has to be done to make it 


short enough. 


Thereafter, was the film telecast on VP IX 


that night? 


Yes. 


0 Were you present when it was telecast? 


A Yes. 


I 



Did you see it actually being telecast? 


A Yes. 


0 Did the film which you saw telecast — 



was it an accurate portrayal of Mr. Kelner as you had 
observed him at the JDL offices earlier that evening? 
MR. DECHTER: Objection. 


TIIE COURT: Overruled. 


I would say so. 
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MR. BUC1IWALD: At this time, your Honor, 

the government offers Government's Exhibit 1 for iden¬ 
tification in evidence as Government's Exhibit 1. 

THE COURT: It may be received. 

(Government's Exhibit 1 was received in 
evidence.) 

BY MR. BUCHWALD: 

0 Mr. Miller, where do you live? 

' A Montclair, New Jersey. 

O Have you ever seen from your home the 10 
O'clock WPIX News on television? 

A Yes. 

0 On what channel is that in Montclair, Hew 

Jersey? 

A 11. 

(TV tape run for jury.) 

MR. BUCIIWALD: I believe we started in 

the beginning, your Honor. 

MR. MANDEL: I object. I don't want 

to go over that again. 

THE COURT: Counsel come \*> to the side. 

bar. 

(At the side bar.) 

THE COURT: Didn't a piece of that break 

* * 
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* 

• 2 

off? He started with a broken piece. 


3 

MRf*flANDEl.: -There d&s a leader. 

\ 

« 

1 

4 

THE COURT: The thing broke somewhere. 

r 

5 

Check that out. I think that the film 

» 

6 

broke in the middle and he started in the middle. 


7 

We may have to repair it and run the .whole thing to- 


8 

morrow. < .. :■ 


9 

MR. DECHTER: If you show the other one 


10 

tomorrow, could you stop at that point, where we just 


11 

started today? Otherwise we would be showing it 


12 

twice. • \ 


t 13 

?1R. HANDEL: I have a problem. My 

( 

14 

problem, I would like to get back to-earning a living 

» 

15 

tomorrow. I would like to take Mr. Miller's cross 


16 

questioning tonight. If you are going to run the 


17 

film, run it some other time, but let me qet at him. 

1 

18 

MR BUCHWALD: He has advised me there was in 

• 

19 

fact a portion of the beginning which broke off. He 

1 - 

20 

says he can either splice it and put.it back together, 


21 

otherwise we have the duplicate that was made by WPIX 


22 

which we can play on another projector which we have 


23 

which has the whole thing. . 

• 

f 

24 

THE COURT: Ilow long will that take? 

■ 

25 

MR. BUCHUALD: Five or. ten minutes to set 

§ 
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up. 

THE COURT: How long \*ould your cross 

examination be? : 

MR. MANDFL: I hope to finish in 25 

minutes. I don't want to leave them with the film 
in their mind without the cross examination. I would 
most respectfully ask if you are going to run the 
film, to run it some other time. 

THE COURT: I will run - it complete at 

this point. We are going to stop-at 5 o'clock. 

If you have questions left over you will 
have to come back. 

MR. MAIJDEL: You put me at such a dis¬ 
advantage for his sloppiness. c 

THE COURT: We are trying a case here. 

If you are counsel, you have to arrange yourself to be 
with the case. If you can't be with the case, that's a 
problem personal to you. ; 

You want to run the other machine? 

MR. BUCIIWALD: Yes. 

(In open court.) 

MR. BUCHWALD: Your Honor, if I might, 

at this time I will state to the ladies and gentlemen 
of the jury the nature of our stipulation. 
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THE COURT: Very good... 

UR. BUCIIWALD: We have the reel of film, 

which I am presently holding, that is to be deemed as t 
Govenrment's Exhibit 1A. 

Ladies and gentlemen, Mr. Dechter and I 
have stipulated that Government's Exhibit 1A is an 
exact copy of the film Government's Exhibit 1 which WPIX 
caused to be made. Government's Exhibit 1A can be 
played on a different kind of projector than the original 
film which we have here. To facilitate matters this 
will be played in its entirety this afternoon. This 
is stipulated to be an exact copy. ... 

UR. DECHTER: That's correct. 

MR. BUCIIWALD: We hope to have better 

luck. 

THE COURT: The record should show the 

projectionist advised us that the film he was working 
with parted in the middle. It was a question of under¬ 
taking to splice that or using the one he has in his 
hand. 

(Government's Exhibit 1A.ip evidence was 
run for the Jury; the sound track did not work.) 

THE COURT: Turn it off, please, until 

the sound is there. ., . 

southern outr.ct court reporters. U S. courthouse 
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MR. DECIITER: It is prejudicial. 

THE COURTt It is not prejudicial. 

All right, we are going to recess until 
10:30 in the morning, at which time I trust we will have 
cured all of our various technical problems. 

(In open court.) 

THE COURT: Ladies and gentlemen, we will 

stand in recess until 10:30 tomorrow morning. At that 
time I trust we will have cured our technical problems. 

Meanwhile do not discuss the case with each 
other or anyone else. 

Don't read anything about this in the paner 
or watch it on the television. In other words, do 
not pay any attention to anything you see or hear about 
this in any media of any kind. If you see any indica* 

tion of it on television, turn it off. 

Good night. 

(Adjourned to June 12, 1975, at 10:30 

a.m.) 


» ’ 
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New York, June 12, 1975, 



• 

7 

11:20 a.m k 

I 



8 

Trial resumed. 

1 

1 



9 

— — 

1 



10 

(In open court; jury present.) 

• 




11 

MR. BUCHWALD; Your Honor, I believe — 




*2 

why don't we brinq Mr. Miller back out — I believe that 

1 

♦ 



13 

our technical difficulties have been cured since vester - 


- 


14 

1 

day afternoon, at least I am hopeful of that, and when 

/ 


13 

j Mr. Miller resumes his seat, I think we miqht play 



16 

i 

the film. ; 



17 

JOHN MILLER resumed. 



18 

THE CLERK: Mr. Miller, you remain . 1 



19 

sworn. 




20 

THE COURT: net the liqhts. 

1 1 



21 

(Film plaved.) 

f 

t 

1 



22 

DIRECT EXAMINATION CONTINUED 

| ' 


1 

23 

• 

BY MR. BUCHWALD: 

1 

| 


• 

24 

0 Mr. Miller, seeinq the film, riqht in the 

1 



25 

beqinninq of the film, after the shot of the desk and 


\ 

■ 

Ur ' 
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the people and the camera zooms in on Mr. Kelner, why 
is there no Bound, if you know? 

A You mean before the actual speaking part? 

Q That is correct. 

A It's called setup. They use it -- they 

wipe the sound on the film and just use general shots 
of like the press conference sc6ne so the anchor man 
can lead into it by saying there was a press conference 
tonight and so-and-so and here is what they said. 

0 You mean during the actual transmission 

on television, WPIX, the anchor man is saying something 
about there was a press conference at the JDL and had 
superimposed the background? 

A Right. 

Q From the time that Mr. Kelner'first says 

» 

anything on the film until the time that the film 
ends, v/as that all continuous or was there any editing 
during that portion? 

A There was no editing. No editing up 

until the part where the sound dumps out. 

0 • At the end? 

A Right. 

0 After the last statement that Kelner makes 

during the period of the press conference depicted on 
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the film, did you continue to interview Kelner? 

A Yes. 

0 Or did the interview end right there? 

A We continued the interview. 

Q I take it that it is that portion, what 

follows, that was edited out? 

A That is right. 

Q Now, in that end portion of your inter¬ 

view of Kelner, which does not appear on the film, but 
eventually was shown on WPIX, did he retract or modify 
anythina that he had said on the part that was shown? 

MR. MANDELs I object, vour Honor. 

THE COURT: I will sustain it as to form. 

0 What else did he say? 

A Well, the questioning continued — 

MR. MANDEL: I will object again, your 

Honor. 


THE COURT: I take it this is relevant 

to the government's allegations? 

MR. BUC1IWALD: Yes, your Honor, and to 

rebut what I felt wan the beginning of the defense 
argument that this was something done by WPIX to make 

it look biqqer than it wa3 f 

THE COURT: Let's have a side bar. 
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(At the side bar.) . 

THE COURT: What do you expect him to sav? 1 

MR. MJCilWALTER: That he didn't modifv 

or retract anything. 

MR. MANDEL: It is proper rebuttal, 

\ 

your Honor, not now. 

THE COURT: You mean redirect. 

4 

I 

MR. MANDEL: Redirect. 

THE COURT: Yes, I will sustain the ob¬ 

jection. 

(In open court.) 

$ 

RY MR. BUCHWALD: 



0 Now, Mr. Reiner's first words on the film, 

"We have people who are trained and are out now and 
intend to make sure that Arafat and his lieutenants do 

n ■ * % • 

not leave this country alive," and no ouestions of 
yours preceded that statement' on the film — . j 

MR. MANDEL: Your Honor, I object. 

I am sdrry. | 

Q — do you recall whether or not, prior to - ■ | 

Kelner's statement on the film which I have just read | 

you had asked him a specific question? 

A No, I instructed him to, you know, start. 

There was no formal nuestioning. I just said, "Co 

t 
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0 Mr. Kolner says on the film something about having 
people who have been trained. Did he, prior to your 
interview of him, which is depicted on the film, while you 
were in that bigger room and you saw Kelner and the other 
newsmen, had he spoken at all about people who had been 
trained? 

MR. MANDEL: I object, your Honor, as to form. 

THE COURT: Overruled. 

A I don't know because I wasn J t paying too strict 
attention to what he was saying to the other reporters at 
that point. I caught bits and pieces. 

Q Did you overhear anything? 

A I overheard some of it. 

0 What, if anything, did you overhear pertaining to 
that subject? 

A Training? 

Q That is correct. 

A I don't recall what I overheard. I directed 
a question — 

THE COURT: You have answered, sir. 

Q Let me show you, if I may, Government's Exhibit 
3502 for identification, specifically page 2 thereof and 
I ask you if that refreshes your recollection at all. 

Does that help you at all? 
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A Only in whet he said to me. Not what he said to 

the other reporters. 

0 What, if anythinq else, did he say.to you about 

training which is not depicted on the film? 

MR. MANDEL: Your Honor, I object to this. 

THE COURT: Overruled. 

A I asked him to elaborate 

THE COURT: This is after? 

THE WITNESS: After what you have seen. 

THE COURT: After the portion -* 

THE WITNESS: The portion that is not on this 

film. 

THE COURT: After the portion that we have seen? 
THE WITNESS: Right. 

THE COURT: Go ahead. 

A I asked him where the people had been trained 
and how and so on and he said they had been traihed in the 

Catskills at a special camp. • 

Q Did he say whose camp it was or who ran the camp? 

MR. MANDEL: Object, your Honor. 

THE COURT: Overruled. 

MR. MANDEL: It is leading. • 

THE COURT: Overruled. 

A A JDL camp. 
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Q I would like to direct your attention again, if 
I might, to the period of time from when you first entered 
that larger room where Mr. Kelner was until you actually 
commerced your interview of Mr. Kelner. Do you have a presen': 
recollection of everything that Mr. Kelner said on November 
11th prior to your own interview of him? 

A Not everything because I was busy, but a couple 
of things. 

Q Would you relate to the ladies and gentlemen of 
the jury that which you do recall? 

A While the cameraman was setting up and doing those 
silent shots that begin the sequence, the other reporters wer« 
interviewing him, the radio reporters in particular, and 
they cut him off at one point and said, what do you mean by 
get,and that was the first time I heard anything about this 
assassination plot. 

r 

0 Who said, "What do you mean by get"? 

A One of the radio reporters. • 

Q What, if anything, did Mr. Kelner say in response? 

A Fie began to speak as he spoke to me about, you 
know, the assassination plot in relation to Mr. Arafat. 

Q Is it as a result of having heard that conversation 
that you were able to say when you began your interview, 
would you please start from the top? 
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MR. MANDEL: I object, your Honor. 

THE COURT: Sustained. 

0 Now, you. stated yesterday, I believe, that after 
you left the JDL office following the interview you covered 
another story, a separate story in Queens, and you 
returned to the WPIX studios on 42nd Street? 

A That's right. 

Q While you were in Queens you sent the messenger 

back to the studio? 

A That's right. 

q When you returned to WPIX studio, had the film 
at that point been edited? 

A No. 

q ' Had the film at that point been developed? 

A If not upon my arrival, shortly thereafter. 

q Were you physically present at WPIX 
withdrawn. 

Where physically at WPIX is the film edited? 

Where does that take place? 

A Well, it is down the hall about 5.0 to 75 feet 

from the newsroom. 

q who is the film editor at WPIX, if you know? 

A There are several. 

q Is Mr. Paul Bloom on the editing staff? 
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A No, he is a reporter. 

Q A reporter. Were you physically present when the 
film was edited? 

A Yes. 

0 In the editing process itself, were any of Mr. 

Kelner's statements switched around? 

A No, that is a straight, cut. 

Q What was seen there was continuous from beginning 
to end? 

THE COURT: Did you answer? 

THE WITNESS: Yes. 
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Q Was anything taken out of context? 

MR. MANDEL: Your Honor, we have been through 

i 

this already. 

THE COURT: Overruled. 


A • No. 

q incidentally, I Aink that this is crystal clear, 
the person asking those questions on the film that we saw 
here is yourself, is it not? 

A That's right. 

Q Was there any — from the time you entered the 


large office where the press conference actually took 
place until the time you left, was there any time when the 
gun that was on the desk was removed from where it was on 


the picture? 

MR. MANDEL: Your Honor, I object to it. There 
is no relevance to that question and it certainly doesn't 
belong here. 


THE COURT: Overruled. You may answer. 

A It was handled by a couple of the reporters. 

0 Did you hear any — were there any questions 

to Mr. Kelner about the gun and did Mr. Kelner make any 

statements about the gun? 

MR. MANDEL: I object, your Honor. 

THE COURT: Overruled. 


SOUTHERN PIS1HICT COURT REPORTERS. U.S. COURTHOUSE 
HMFYVt'IARI NIW r« >»K NV »•*•-••• ’ * 





1 

eorf 2 Killer-direct 108 

/ * 

• « 

2 

A There were questions as to the type of qun and 


3 

if it wan loaded. 


4 

0 What were the responses. First, who responded? 

• 

5 

A I don't recall the responses. 


6 

Q Do you recall 'who it was who was responding? 


7 

A It was Mr. Kellie:-. 


8 

Q Was there anyone else who was speaking to the 


9 

press from the JDL in that big room, in the press conft ence 


10 

room? 


11 

A Not that I noticed. 


12 

« 

Q Now, you referred,I believe, yesterday when you 


13 

got off the elevator on the 10th floor of the office 


14 

building there that you were directed to the little room 


15 

by two men in uniform, I think were your words. Were 


16 

these police officers or were these men wearing the kinds 

* 

17 

of uniforms as were depicted on the film? 


18 

MR. MANDEL: Your Honor, I object to this testimony 

8 

19 

He has testified to this. The film has been seen. I see 


20 

no further purpose in going into it. 

. 

21 

THE COURT: The objection is overruled. 


22 

A What was the question again? 

• 

23 

Q The uniform — who were the uniformed men as 


24 

best as you could ascertain from your observations at the 


25 

time? 



, » 
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THE COURT: Let's get your earlier question 


read back. 


May we have the question read? 


(Question read.) 


A They were wearing green army fatigues. 


Q Were they the same men as the two men standing 


at Mr. Kelner's side in the film? 


A 'Well, there were four or five of them. The ones 


who directed us to the little room were not 


Q Were not the same fellows? 


A That's right. 


MR.• BUCHWALDNo further questions. 


CROSS EXAMINATION 


BY MR. MANDEL: 


q Mr. Miller, you have testified, haven't you, 


that on November 11, 1974 it was in your mind that Yasir 


Arafat, the PLO delegation, were staying at the Waldorf- 


Astoria Hotel, is that correct? 


A That is correct. 


0 The Waldorf-Astoria to your own direct knowledge 


is in Manhattan, Park Avenue at 50th Street? 


A That is correct. 


q Now, did it also cross your mind at that time 


that many Jews. Mr. Kelner among them, had very serious 
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strained feeling resulting from their own memory of previous 
disasters to the Jewish people. Were you aware of that? 

A Yes. 

0 You were aware, of .course; that Arafat's presence 
in New York had caused great strain and shock to many 
people and particularly Jews who were fearful of the safety 
of Israel. Isn't that true? Wasn't that on your mind? 

MR. BUCHWALD: Objection. 

THE COURT: Sustained as to form. 

\ 

Q Were you aware when you set out that day to cover 
these events that Mr. Kelner, among other concerned Jews, 
would be under stress and strain because of the visit of 
Arafat? Were you so aware? 

MR. BUCHWALD: Objection. 

THE COURT: I will permit it. 

A Not Mr. Kelner specifically. 

THE COURT: That is the extent of the question. 
Were you aware of that as to Mr. Kelner? 

THE WITNESS: No. 

Q You were aware that Mr. Kelner was Jewish? 

A I was not aware of Mr. Kelner at all. 

Q You had seen him before, hadn't you? 

A Not to my knowledge. 

0 You had seen the JDL? 
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A Many times. 

0 when you went out to interview Mr. Kelner, you 
knew he was a member of the JDL or associated with it 
and you believed or it was in your mind that it was Jewish, 


wasn't it? 


A Mr. Who? I didn't hear the question. 

MR. MANDEL: Would you repeat it, Mr. Reporter. 

(Question read.) 

0 He was Jewish? 

A Yes. 

o You knew that Jews, concerned Jews, that he was a 
concerned Jew, concerned about the fate of other Jews, isn't 


that true? 


MR. BUCHWALD: Objection. 

THE COURT: I will permit it. 

A I didn't know anything for sure before that. 

Q But you had, you know, you had the same sort of 

belief about Arafat’s presence in the Waldorf,you had 
no doubt about that, though you didn't know it of your, own 

knowledge, did you? 

THE COURT: Objection sustained. 

MR. MANDEL: Your Honor, I didn't hear an objection 
THE COURT: Go ahead. 

q This was the background under which you went out 
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16 | 

If 

17 


on your assignments during the day# wasn't that so? 

A Which background arc you referring to? 

0 The background of concern, the background of 
stress and strain over the visit of Arafat, wasn't that 
what made it newsworthy, what you went out for? 

MR. BUCIIWALD: Objection. 

THE COURT: Yes. 

Gentlemen, come to the side bar, please. 

(At the side bar.) 

THE COURT: How far are you going to go? 

MR. MANDEL: Your Honor, I intend to bring this 
to the point of showing the state of mind of Mr. Kelner 
and to bear on the question of criminal intent. I intend 
not to explore it, I don't intend to make this a political 
trial, but I think that this was the murmur in the streets, 
the background of the event that he went out to cover and 

I think it is proper. 

THE COURT: I am then permitting you some 
latitude as to the defendant's state of mind. I don't want 
to get into what — anything beyond that. I have a feeling 
that at times the lipe tends to get blurred in your 
questions. 

MR. MANDEL: Your Honor, I will use extreme 
caution. I intend only to cover what I think is relevant. 
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I have worked out these matters in detail and if I may be 
permitted I will not abuse the privilege. 

THE COURT: Mr. Buchwald. 

t • 

MR. BUCHWALD: Your Honor, I can see no way other 
than through what Mr. Miller observed and heard that any 
of this testimony can be relevant as to Kelner's state 
of 1 mind. It has to be what he saw and observed. Not what 

he thought. , 

THE COURT: That is what troubled me about this. 

MR. MANDEL: Yesterday you permitted him to testify 
to his state of mind. Yes, your Honor, that was the basis 
on which the testimony about Arafat came in. I will permit 
him, you said, to testify to his state of mind. 

THE COURT: But you didn't object to it. 

MR. MANDEL: Your Honor, I had objected — 

THE COURT: You had objected to.whether he knew 

« 

Arafat was in the Waldorf and I sustained an objection 
to that. 

MR. MANDEL: Exactly. 

THE COURT: Then when the question was amended I 

think I said I would permit the — 

MR. MANDEL: As showing his state of mind. 

I agree with you. 

THE COURT: It was his state of mind— 
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MR. MANDEL: I don't object to it. That is pre¬ 
cisely what I want now. 

THE COURT: That doesn't necessarily open the door 
to his state of mind about the great wide world. 

MR. MANDEL: I didn't ask him to cover the entire 
world. I intend to focus on the issues of the day and to 
focus particularly on the question of criminal intent and 
this does bear and he observed marches, he observed a lot 
of things. I will get into that in proper detail. I am 

• j • 

not trying to stray afield. 

THE COURT: I will permit you to get into what 
he personally observed and as to his state of mind about 
what people in general were concerned about. I don't 
think that is relevant. 

MR. BUCHWALD: If it is helpful to have a stipula¬ 
tion that many oeopel opposed Arafat's visit and it was 
a question on which many people vocally disagreed, we will 
stipulate to that. 

r • 

MR. MANDEL: I will have to refuse the stipulation. 
I want the testimony. It is a little different. 

THE COURT: I will take ach question as they 
come, but I think I made my guidelines somewhat evident. 

MR. MANDEL: I appreciate it, your Honor. 

(In open court.) 
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Q 

A 

Q 

A 

0 


eorf 9 

BY MR. MANDEL: 

Q Mr. Miller, on the afternoon of November 11, 

1974 you had observed a qreat crowd of people outside the 
Waldorf demonstrating, hadn't you? 

A Yes. 

They were carrying placards, weren't they? 

Yes. 

They seemed agitated and concerned? 

Yes. 

And what did you observe was the focus of their 
concern? Was it Yasir Arafat's presence ir. the city? 

A Yes, it was. 

0 Did you observe them objecting to what in their 
terms was a murderer striding the streets of New York 

in peace? 

A Yes. 

Q Did they carry placards that you observed relating 
to Ma' alot and Kiryat Shemora and other atrosities such 
as the Munich massacre and ascribe them to Arafat, 
did you observe that? 

A Yes, I did. 

0 They were agitated, weren't they? 

A Yes. 

q You have testified, haven't you, that you picked 
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up your assignment from a Nick, and I am not sure I have 
the spelling, Nick Lioacano, is that right? 

Yes. 

And he didn't give you any special instructions, 
when he sent you out. He said go cover this, right? 
That's right. 

He was your assignment editor? 

That's right. 

Mr. Kelner isn't your assignment editor, is he? 
No, he is not. 

There are many assignment editors at WPIX, 

aren't there? 

A No. 

q How many are there? 

A Two. , 

Q There are two. Mr. Kelner isn't among them? 

A No. 

Q Mr. Kelner doesn't work for WPIX as far as you 

know, does he? 

A Not as far as I know. 

0 You don't work for the JDL, do yoQ? 

THE COURT: Sir, I don't see any point in 
asking these self-evident questions and we have had three 
or four of them in a row. 
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2 MU. MANDF.li: Very well, your Honor. 

3 0 WPIX is totally independent of the JDL — 

4 THE COURT: Sustained. 

5 Q Did you get any special instructions from Nick 

I * * 

I 

6 I Lioacar.o wnen you went out, any special details of how to 

7 cover this event? 

8 A Nothinq out of the ordinary, nothing special. 

9 Q He gave you the. slip of paper, which was the UPI 

10 advisory, and said, Go out and cover that, didn't he say some- 

11 thing like that? 

12 A Something like that. 

13 !■ 0 What did you do, get in a cab and go there? 

14 A I was with the crew. They were in the building. 

<1 

I 

15 We went therv. together. 

16 Q The crew consists of a light man, a camera man, 

17 a sound man and yourself? 

lg A That is right. 


Arid you have an Oricon camera, which is a magneti< 


2 o tape camera? 


Yes. 


22 | 0 It is net a breadcasting too, it is a camera 

23 that records in its own base, isn't that so? 

24 A That is correct. 

os I 0 The film is there. The development is the 


southern out me r court rerorter*. u.». courthouse 

«'nt >'> hi »n w h * ’ i‘* 



1 


eorf 12 


Miller-cross 


118 


development of the magnetic tape, is that right? 

A Not really. 

0 Tell me what is right, please? • 

A The magnetic tape runs through the camera. It 

is called a mag stripe. It is just a magnetic stripe 
along the side of the film. The film is developed. 

0 Th * fUm is optical the sound track is magnetlc| 
is that what you are saying? 

A That's right. 

<! So you developed the film optically in the usual 
processes and you have the sound track on magnetic tape 

as if it were an ordinary tape recorder that we are all 
familiar with? 

A Right. 

0 That's it, it is self-contained and doesn't 

broadcast anything, that camera of yours? 

A No. 

0 When you went from your office in the News 
Building at 220 East 42nd Street, you went.down to 23rd 
Street and Sixth Avenue, you were still on the Island 
of Manhattan, of course, right? 

A That's right. . 

0 When you came into the room, there was a great 
hubbub in the room, wasn't there? 
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A Yes. 

Q How; many people would you say were in the room 
and what was the size of the room?. About half the size 
of this room? 

A Oh, no. 

Q A quarter of the size? 

A At the most I guess 10 feet in either direction. 

It was a fairly small room and there was about seven or 
eight people in it. 

q How many minutes of film does your camera 

carry? How long can you roll on one take? 

A Maybe five minutes. 

Q You have extra cans of film with you? 

A Yes. . 

q How many minutes of film did you shoot that night 

at 1133 Sixth Avenue at the offices of the JDL? 

A Maybe two minutes, two and a half. 

Q Do you know the time of the film that was shown 

here? 

A Not exactly. 

0 If I tell you that I make it to be 53 seconds, 
would you assume that is about correct? 

A Probably. 

Q That film wasn't an exact duplicate of what 
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Were there any radio tapes being made? 

Yes. 

Who was making those? 

Radio reporters. 

I'm sorry. Would you know who they were? 

Six months ago or whatever it is, I don't really 


q I'm sorry, I didn't hear the answer. 

A I don't recall. It has been quite a while. 

Q What radio stations were present there? 

A WNEW radio, WINS and I believe NBC. • 

0 What time to the best of your recollection did you 

arrive in that room? • 

A Close to 8:00 o'clock. 

Q But the conference had already started, wasn.'t 

that so? It was proceeding? 

A No r wo got there — we got into the room the same 

time as everybody else. 

Q Didn't you testify — it is my recollection that 
you testified before the grand jury that the conference 
had been going on before. Perhaps we could look at those 
minutes and see whether ray memory is correct. 

A It had started without us. 

Q It had started prior to your coming there? 
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A No, wc wero there. They began before we were 
ready to film it so we waited. 

Q So that other cameras were working, not other 
cameras, but other tape machines were working. 

Now, your recollection of the conversation between 
or statements made by Mr. Kelner and the other reporters 
prior to your entry with the film is kind of vague, if I 
am summarizing it correctly. You remember some things that 
you overheard. 

A That's right. 

Q Some things you have forgotten or you didn't hear 
clearly in the first place? 

A That's right. 

Q You didn't receive any press release, any text ' 
of a statement from Mr. Kelner? 

A Not to my knowledge, no. 

Q There was none there, was there? 

A I didn't see any. 

Q Was there — you didn't see any prepared statement 
written out, typed out or duplicated and set up that 
he read from, did you? 

A At some point I believe he wais reading from papers 
or had papers -- had a paper in front of him, but I 
don't know what was on it. I couldn't say if he was 

i 
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reading from it. 

Q la it a fair aummary to say that the remarks he 
waa making were off the cuff, extemporaneous in responae, 
isn't that so? 

A The remarka he made to me. 

Q The remarka that you observed him making to 
others, weren't they of the same nature? 

A I wasn't paying too close attention to what they 
were doing because we were making a silent film 1 . 

Q I'm sorry? 

i 

A We were making the silent film. •I was making 
sure everything was going correctly. I wasn't paying too 
mucn attention to what the other reporters were doing. 

Q So you really don't know the contents of what pre¬ 
ceded this, you don't know? 

A I got the basic idea at the time. 

Q Now, the basic idea was that summarized in the 
advisory from the UPI that you had? The UPI summary, you 
remember that, the advisory? 

A Yes, I remember it. 

Q The advisory said in substance, the JDL has 
been threatened by the PLO and wants to have a news 
conference about it, isn't that what it said? 

A That is what it said. 
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0 Wasn't that the gist of what was going on prior to 

your actual participation in the proceedings? 

A 1 never heard anything about those threats 

throughout the time I was there, it was never mentioned 
to me. * 

Q It could have been mentioned outside your hearing 
because you were very busy, but that was the subject of 
the conference as called, wasn't it? 

^ w ft 

A As called. 

MR. BUCHWALDt Objection. 

THE COURT: Sustained as to form. Any answer is 

stricken. 

Ladies and gentlemen, from time to time you may 
have heard me strike out an answer. I know we are all human,! 

I 

and things are heard even if they are stricken from the 
record. The purpose of striking something out is that as 
far as humanly possible it is not to be considered by you 
as ever having been said. You are not to deal with it in 
any way, give it no weight or give it any consideration at 
all in your function as jurors. # Put it out of your mind 
when something i* stricken. 

Q Mr. Miller, you had some months of experience 

as a reporter prior to November 11, 1974? 

A Yes. 
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Q And your job as a reporter is to get news, 
that right? 

A That's right. 

Q You want lively news, isn't that correct? 
A No. 

Q Do you want dull news? 

A Just news. 
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Q There is a difference between -- you recog¬ 
nize that there is a difference between lively news 
and dull news, and in general you would rather have some 
thing lively than something dull, wouldn't you; that's 
fair enough? 

A I don't categorize news as lively or dull. 

I cover what they tell me to cover. It doesn't make 
any difference to me. 

0 It doesn't make any difference to you what 

you get when you go out? 

% 

A well, coming back with a good storv is a • 
lot better than coming back — 

0 Precisely. You were out to cone back with 
a good,story because you are a good reporter, isn't 
that so? 

. A I was out to come back with what happened. 

If a good story unfolded, I would come back with it . 

If it did not, I wouldn't. 

0 You weren't going to make it up, obviously? 

A Certainly not. 

o That is true. nut you were pleased with 

this story when you got it, weren't you, it was a lively 
story? 

A Yes. 
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Q As a natter of fact, weren't you the only 
one who got this story out of all the reporters who 
were present? 

A Mo, I- was the only television reporter v/ho 

qot the story because none others were present? 

0 You v/ere the only one who broadcast it? 

A I don't know. 

0 Did you look at the other television sta¬ 
tions that night? 

A Nope. 

0 Did you loo): at the. newspapers the next dav? 

A Yes. 

p The only coverage was the coverage of your 
story, wasn't it? 

A I don't recall. I just alanced. 

p You weren't interested? 

A I wouldn't nay I wasn't interested. I 

just, you know — it was another day and there was 
other news going on. • 

0 You have never been charged with a crime 

in relation to this story, have you? 

A No. 

0 HPIX hasn't been charged with a crime with 

relation to thin story? 
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A Hot to ny knowledge. 

0 All the film that you have back at the editing 
booth -- there wan an editing booth, wasn't there? 

A Yes. 

0 You have the two and a half minutes,you 
could have cut any part of it out? 

A That's right. 

0 Un to that time it was all under your con¬ 

trol? 

A Yes. 

0 You did cut out some parts of it as not fit¬ 

ting your needs, v.asn't that so? 

A Yes. 

0 That was your decision and the editor's 

decision, wasn't it? 

A That is right. 

0 It wasn't his decision, was it? 

A Ho. 

0 Up until that very moment that this filn 

hit the air v/aves it was strictly between vou and Mr. 
Kelner what had gone on there, wasn't it? 

A And anyone else present in the room. 

0 It had crosned no 3tate borders at that time, 

had it? 
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A MO. 

0 You have some experience as a reporter and 
you are used to questioning people under conditions of 
stress, aren't you? 

A Yes. . 

0 Have you observed, are you aware that people 

under stress tend to be a little less than precise in 
what thev say? Isn't that your observation in 
general? 

A Sometimes, sometimes. 

n Sometimes they don't say precisely what they 
mean and sometimes they don't mean precisely what they 
say, isn't that so? 

A Sometimes. 

0 And under conditions of strain and high 

emotion it sometimes would bepome more frequent, wouldn't 
it? 

A I would suppose. 

0 You are used to readinq between the lines 

and floshinq out statements of people to perceive their 

intent, aren't you? 

A I guess. 

Q I am sorry. I still didn't hear you. 

THE COURT: He said, "I guess.'' 

SOUTHERN DISTRICT court reporters, u.s. courthouse 

hidim »ni mi * ¥«m» n « 




t 

coa5 

130 

Miller-cross 

2 

o 

You are aware that Mr. Kelner was under 

3 

considerabl 

e stress at the moment that all the reporters 

4 

v/ere crowded into this little room; it was a hiqh 

5 

event; it was n o'clock at niqht, at the end of a work- 

6 

inq day. You were aware that he was under Stress 

7 • 

then, weren 

't you? 

8 

A 

Not particularly. 

9 

O 

You didn't observe it? 

10 

A 

Mo. 

11 

0 

You observed a lot of people crowding around 

12 

him and thrustinq questions at him? 

13 

A 

Yes. 

14 

O 

1 

1 

You would say that those are the conditions 

15 

of stress, wouldn't you? 

16 


MR. BUCHWALD: Objection. 

17 


TUB COURT: No, overruled. 

18 

A 

It was done in such a conversational tone 

19 

that it didn't seem to pose any extraordinary stress. 

20 

Maybe some. 

'' 

21 

0 

The very fact of Arafat's presence seemed 

22 

to distress 

Mr. Kelner, isn't that so? lie was concerned 

23 

and distressed about it? 

24 

A 

I don't know. 

25 

0 

You heard him talk al)out justice? 
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Miller-cross 

A Yes. 

0 Did he seen to be passionate at the moment? 

Was he speaking out of deep emotion? 

A Yes. 

0 It was no fake, was it? 

A • I don't know. 

0 You have no means of judqinq whether a man 

is fakinq? He had no reason to fake. 

A I may qe fooled by a qood faker. I don't 
know whether he was fakinq or not. 

0 . You have no reason to believe he was 

faking, do you? It seened genuine enouqh to you at 

the time? 

MR. BUCHWALD: Objection. 

THE COURT: Yes. Sustained. 

O Have you observed when people are under 

stress thev tend to exaggerate -a bit? 

MR. DUCIWALD: objection, your Honor. 

The witness has already testified that he did not ob¬ 
serve stress. 

THE COURT: Sustained. We have already 

covered this subject in a general way.. The objection 

is sustained. 

0 In covering the story of the JDL and Arafat 
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» 

you wouldn't have judged it a very good storv if that 
is all you qot out of it was a statement from Mr. Kelner 
to the effect that, oh, Mr. Arafat, he i3 not a very 
nice chap; that wouldn't — it would have been some 
sort of perverse news, but it wouldn't really be news? 

A No, I guess not. 

o You anticipated something more than that, 

didn't vou? Something more forceful than that? 

A I anticipated what was on the wire copy, 

the advisory. 

0 You knew something about Yasir Arafat when you 

went into that neetinq? 

A A little. 

0 Where had you gathered that information from? 

A Wire stories; just being around the news 

room in qeneral you pick up things. 

o Have you ever picked up a clioping in the 
news room that said that Yasir Arafat — 

MR. nUCHWALD: I Object. 

TUP. COURT: If vou want to tell me what 

question you want to ask at the side bar, I will be pre¬ 
pared to hear you. • 

MR. MANDELi Your Honor, I withdraw that 

for the moment and we will go to the side bar later, 
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eoaB Miller-cross 

if necessary. 

THE COURT: Very good. 

0 Durino your interview with Mr. Kelner, did 

it occur to you that Mr. Kelner was trying to dramatize 
the situation that lie found himself in? 

MR. BUCI1WALD: Objection, your Honor. 

THE COURT: Sustained. 

o Did you observe him dramatizing something? 

MR. BUCl I WALD: Game objection. 

THE COURT: Ho, I will permit that ques¬ 

tion. 

A Yes, I would say so. 

0 How did you observe that? 

A Well, my personal observations were the 
whole thing with the dark glasses and the qun on the 
table and the Army fatigues and all that wa3 a little 
showy. 

0 . Was a little showy or was a little stagey, 
all a put-on, really, to get some attention? 

A Not a put-on. It was a little 3howv. 

0 It was a dramatization? 

A Sure. 

0 It wasn't meant to be taken in its literal 
fashion: that is what you observed, was it? 
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MR. BUCHWALD: Objection, your Honor. 

THE COURT: Sustained, 

o Now, you had attended some demonstrations 
the week preceding November 11th at which Jews of all 
sorts, not only members of the JDL, demonstrated and 
threatened, carried placards, isn't that so? 

MR. BUCIIWALD: Objection. 

TIH3 COURT: Sustained. 

MR. MAMDEL: Your Honor —— 

THE COURT: Sustained. 

MR. MANDEL: I heard your rulinq. May 

I approach the side bar? 

THE COURT: Yes. 

(At the side bar.) 

MR. MANDEL: Your Honor —— 

THE COURT: What's this got to do with 

it? 

MR. MANDEL: I would like to get in the 

ouestion of dramatization and that this was all a put- 
on. I think it bears on the question of criminal 
intent and one of the things that I an leading up to 
is that he probably covered for hi* own service a demon 
stration at UN Plaza where 150,000 Jews walked up and 
down and said, "Kill Arafat." 
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THE COURT: No, I will sustain an objection 

to that. 

MR. MANDEL: Very well, your Honor. 

(In ooen court.) 

DY MR. MANDEL: 

0 Did it occur to you or did you have any reason 

« t 

from your observations to beiieve during the interview 
that what Mr. Kelner was attempting to do was to 
place in dramatic form his concern for his brethren in 
Israel? 

MR. BUCHWALD: Again I will object as 

calling for a conclusion. 

THE COURT: Yes, sustained. 

* 

0 Just to go back over one little thing that 
I think I may have left out: the choice of the film 

that is broadcast,'the actual choice, is totally yours 
at your station, right? 

A By my own? 

0 No. I mean in your station, that is 
where the choice is made? 

A Oh, ye3. 

0 .\j a matter of fact, you used the film on 

the 10 o'clock program that night? 

A Ye3. 
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0 Did you have to? 

A Did we have to? 

Q That is what 1 mean, did you have to? 

A No. 

o You could have saved it forever and never 
broadcast it? 

A That's riqht. 

0 You could have used it three weeks later, 
isn't that riqht? 

A Yes. 

0 Whenever. 

Of course, you have no knowledge, I assume — 
I am asking you to answer — that Yasir Arafat ever 
watches WPIX 10 O'clocJ: News? 

A I don't know. Maybe he does. 

0 You don't even know whether he speaks English 
to understand what this fellow was saving, do you? 

MR. BUCIIWALD: objection as to relevancy. 

A I don't know. 

THE COURT*. Sustained. 

MR. MANDELi No further questions, your 


Honor. 


MR. BUCIIWALD: Very briefly, your Honor. 
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REDIRECT F.XAI1IMATI0H 
DY MR. P.UCIIWALD: 

q When you covered the demonstration at the 

Waldorf before qoing over to the JDL office, was ltyour 
understanding that Arafat himself was already there or 

that the PLO delegation was thsre? 

A As I recall it, I believe that it was cer¬ 
tainly the delegation and there was some question 

as to whether Arafat was there. 

O There were some questions put to yo u on 
cross examination concerninq the fact that there is no 
sound in the beginning of the film which the jurv saw. 

A Yes. 

0 now, was there ever sound on the beginning 
of the film itself as opposed to the broadcast where 
the anchor man is talking and the film is in the back¬ 
ground? 

Do you understand the question? 

A The film nrecedinq the statement that Hr. 

Kelner makes was shot with a hand-hold camera that has 
no sound. The film that the camera takes has no 
magnetic stripe. It is incapable of having anv sound, 

0 so the sound which Mr. Handel referred to 

as not having been heard by the jury which went over 
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Miller-.redirect 
the television station was the anchor man describing 
what the audience was about to see? . 

A That's right. 

o It-was the anchor man's impressions, is that 

correct? v ' 


A That's right. 

0 His opinion? 

A Mo. 

THE COURT: Sustained. Strike out the 


answer. 


o The sound had nothing to do with anything 
that had actually occurred at the JI)L headquarters? 

MR. MANDEL: Your Honor, I object. 

THE COURT: There is really no foundation 

to put that question in context. You are talking 

about what we saw here. Hr. Buchwald? 

MR. BUCHWALT): ' That's right. In the 


very beginning, your Honor. 

THE COURT: The first seven, eight or nine 

or ten seconds there was no sound at all. 

MR. nuCHWALO: That's correct. 

THE COURT: Now that we are focused on 


that, go ahead. 

0 While that was being shown on television 
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what sound, if any, was the audience hearing? 

THE COURTt The home viewer, 

o The hone viewer. 

THE COURT: All riqht. 

A They were hearinq the anchor nan, Joe Harper, 
reading a suggested lead which I nay have written nyself. 
O How, do you remember what the lead was? 

A Not offhand. 

0 Was that in the nature of what would be the 

analogue to a headline in a newspaper? 

MR. MANDEL* I object, your Honor. He 

has testified he doesn't know. 

THE COURT: Yen, sustained. 

0 Mr. Miller, I believe you were asked some 
questions about whether WPIX were the onlv people who 
actually covered this story to the extent of having 
it on their television or radio or newspapers. Do you 
recall the photograph that I showed you yesterday? 

A Yen. 

0 That you identified? 

A Yen. 

0 Do you know whother that photograph was 

i • 

nrinted in a newspaper? 

A Yes, it was used. Maybe not that photo- 
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qraph specifically, but photographs of that type showinq 
the same thing were used, yes. 

O '• To then there were other news organizations 
that did in fact cover the story to the extent of 
telling the public about it? 

MR. MAHDEL: I object,’ your Honor. 

THE COURT: I will, sustain the objection 

to that particular question as to its form, 
o ■ Am I correct, sir — withdrawn. 

You were asked certain questions about the 
editinq process on cross examination, and let me put 
to you now, if I might, the question of whether the 
end of your interview of Kelner, the part which was 
not shown pn.the film,* the part that was edited out and 
followed the portion shown on the film, did he retrpct 
or modify anything that he had said previously which 
was displayed? 

MR.. MANDELt Your Honor, I don't think 

that was covered on cross. 

» 

% 

Tlin COURT* Sustained. 

i # 

HR. BUC1IWALD: I have no further questions. 

THE COURT: All right. 

You may step down. 

(Witness excused.) 
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MU. HUCIIWALU: Your Honor, at thin time. 


the qovernment calls Mr. Vincent Milaccio. 

■* 

MR. MANDEL: May we have a conference at 

the side bar, your Honor, to speed thinqs up?' 

THE COURT: All riqht. 

Any objection to raising these curtains? 

MR. BUCHWALD: It is my hope to show the 

film aqain to the jury in view of its brevity, to 
show it one more time. 

THE COURT: Why don’t you do that at the 

close of the case. 

(At the side bar.) 

MR. MAIJDEL: If Mr. Milaccio is going to 

testify to the effect of the testimony that I have 
seen in the grand jury minutes, I don't know that it 
is at all useful and I don't — 

THE COURT: I don't know what it is. 

MR. MAIJDEL: I have the grand jury minutes, 

If that is the offer of proof, then I object to his 
being sworn. Ho has no evidence of thi3 event. 


to 3av. 


THE COURT: I don't know what he is going 


MR. MANDEL: I ask for an offer of proof 


and then we can discuss it. 
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A That's correct. 

0 Directing your attention to the evening of 
November 11, 1974, were you on duty that eveninq?. 

A Yes, I was. 

0 Inhere was that? 

A At our office at 201 East G9th Street. 

0 That is the FBI's office? 

A That i3 correct. 

0 Will you explain to the court and jury what, 
if anythinq, occurred on that eveninq? 

A At approximately 9*30 that eveninq our office 

received a telephone call from the New York City Police 
Department. 

0 As a result of that telephone call, wh*t, 
if anythinq, did you do? 

A I had cause to watch a program on Channel 
11, WPIX, at 10 p.m. 

Q -What, if anythinq, did you observe during 
the proqran? ; 

A I saw the defendant, Mr. ICelner, beinq 
interviewed. 

MR. DECIITER: Objection,- your Honor. 

This film has been shown and this would be repetitive 
and certainly not at this time in any way important 
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for testimony. It has nlrondy been shown. 


THE COURT* Overruled. 


MR. DRCI1TRR: Thank you, vour Honor. 


DY MR* RUCIIWALU: 


0 How let me show vou Oovernnent's Exhibit 


And perhaps it would be appropriate, your 
Honor, to indicate that it was Government's Exhibit 1, 
the original film which was shown thi3 morning after 
being put back together. 

Mr. Milaccio, if you *7111 step dov/n and take 


a look at this tape. 


Are vou able to identifv the 


tape? 


Yes, I am. 

MR. BUCHWALD: Will you resume your 


17 


seat, please. 


(Witness complies.) 

0 Have you previously, prior to today, observed 
a showing of this particular reel of tape? 

A Yes, I have. 

o Was the interview that vou saw depicted on 
the 10 o'clock news on WPJX on November 11, 1974 the 
sane as that depicted on Government's Exhibit 1? 

MR. DECHTER* Obiection, your Honor. 


3 
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THE COURT: Overruled. You nay you 

saw an interview on WPIX, Channel 11, on that evening? 

THE WITNESS: Yen, sir. 

THE COURT: You have looked at this 

Exhibit 1? 

THE WITNESS: Yes, I have. 

THE COURT: Is there any relationship be¬ 

tween Exhibit 1 and the interview you saw on that evening? 
THE WITNESS: Yes, your Honor. 

THE COURT: What is that relationship? 

THE WITNESS: It depicts the interview 

that I 3aw on WPIX that eveninq. 

THE COURT: All right. 

BY MR. BUCHWALD: 

0 As you were watchinq television? 

i ' 

A That's correct. 

MR. BUCHWALD: I have no further mies- 

tions. 

THE COURT: Any cross examination? 

MR. DECHTER: Yes, your Honor. 

CROSS EXAMINATION 

• • i 

BY MR. DECIITER: 

O Mr.Milaccio, how long have vou been employed 

by the FBI? 
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« 

A Eleven years. 

o Vour assignment during the period of November 

11, 1974? 

A I was assigned here in New York Citv. 

o VJao there a 3P3cial assignment that you 

had reaardinq the organization of the Jewish Defense 
League? 

A On the eveninq of November 11th I was assigned 
to a special duty that involved the visit of Yasir 
Arafat to New v ork City. 

o Were there other agencies involved with you 
other than just the Federal Bureau of Investigation? 

A That is correct. 

0 Could you name them? 

A New York City Police Department and Secret 
Service. 

0 Will you please qive me the name of the per¬ 
son in charge of the New York City Police Department 
who spoke to you? 

A I cannot recall his name specifically. 

However, I believe it might have been Detective Michael' 

l 

O'Connor. 

0 Detective? 

A Michael O'Connor. However, I an not sure 


SOUTHERN DISTRICT COURT RERORTERS. U.Sr COURTHOUSE 
i hi t y SQ'iARK HI* timi. ii v i n » <*».i 







eoa2 2 


Milaccio-cross 


147 


of that. 

0 What division, sir? 

A l believe he is with the Intelligence 
Division. 

° ,lad y°u been in contact with Detective O'Connor 
before 9:30? 

A No, I had not. 

0 Had you been in contact with anyone in the 
Police Department before 9:30 regarding Yasir Arafat's 
visit? 

A On the evening of November 11th? 

0 Prior to that day, the eveninq, whichever. 

A No, I had not been personally. 

0 Anyone in the Police Department, were 

they in contact with you regarding the Police Depart¬ 
ment, were they in contact with you regarding the. 
pendinq visit of Yn3ir Arafat? 

A Hot with me personally. 

0 With your department? 

A Yes, sir. * 

0 With your supervisor? 

A Yes. 

. 

0 Hay I please have his name? 

A Dennis L. DeDrandt. 
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0 His title, sir? 

A He is the supervisor. 

O Let ne ask you this, Mr. Milaccio: To 

your knowledge, is there a special unit that is assiqned 
to look at or observe the Jewish Defense League? 

MR. RUCHWALD: Objection. 

THE COURT: Yes, sustained. 

0 Were you aware of the fact that the Jewish 
Defense League, among nany Jews, were extremely con¬ 
cerned about Yasir Arafat'6 visit? 

A I believe it was common knowledge that many 
people objected to Mr. Arafat's visit to ’Jew York City. 

0 I am referring to you yourself, sir? 

A Yes, 1 am aware of the fact that many people 
objected to it, sir. ». 

O From your viewpoint of being an enforcement 
officer, on the investigative staff, were you working 
on this particular end, sir? 

MR. DUCIIWALD: O' J -'ction. 

o Was there any connection between your 
department, vourself and Yasir Arafat's visit? 

A I don't understand the question. 

0 Were you interested in his visit, sir? 

A Yea, I was. 
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And you were covering as an officer, a 

law enforcement officer — Were Vftll 

ere you covering the situa¬ 
tion develoning at that time? 

A Yes, I was. 

" ““ “ *”* <“• 

Arafat? 

" " e W6re " 0t ‘or the protection 

of Mr. Arafat, but in the event that a 

vent that any attack or viola¬ 
tion of the law occurred * 

urrea in connection with hit,, we wouid 

^ re3n ° nSible ««. investigation of that. 

0 YOU 3ay that -re in contact vith the 

holies nepartnent and the Secret Service. Hns lt your 

responsibilitv as fat- a* _ 

far as security goes in regard to 

Mr. Arafat? 

* Ves. The Pollee Department, as ! under¬ 
stand it, was responsible for the protection o, the 

delegation and the Secret Service had been designated 
to protect Arafat. 

° f!ere yOU *“«*-* Of their Position as far 

as the protection of Mr. Arafat’ „ , 

Min you know what 

they were doing? 

A I am sorrv t ^ . 

I don t understand the ques¬ 
tion. 
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0 Well, what is important are the security 

measures. Were you in contact with that in relation 

to the Secret Service or the Police Department,and/or 

* 

the Police Department? 

A Yes, my office was in contact with both the 

Police Department and Secret Service. 

O Could vou please tell the court what kind 
of security measures were there at tha* time? 

MU. BUC11WALD: Objection as to the spe¬ 

cifics, I don't mind general nature, but specifics — 

THE CG.JRT: Sustained. 

MR'. BUC1IWALD: I object to the snecifics. 

0 Do you know or are you aware of the tremendous 
security, helicopters, special policemen assigned in 
the thousands, to protect Mr. Arafat? Is that a 
fact, sir? 

A I did not witness the actual protective 

measures for Mr. Arafat. 

O Were vou aware of the particular situation, 
that there v/as a tremendous amount of security? 

A I was aware of the fact that his visit was 
receiving considerable attention from both the Police De¬ 
partment and Secret Service. 

0 . W. rf the security more than usual? 
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A I cannot characterize it as far as his visit 
as compared to any others as I am not an expert on what 
type of measures they use to protect other officials 
who visit in the United States. • j 

0 Would it .be unfair to state that the 
security measures were unprecedented in the case of Yaair 
Arafat? 

MR. BUCHWALD: Objection. 

THE COURT: Sustained. 

0 As -far as you know, do you know of any other 
case where a diqnitary or an individual coming from 
any countrv received more protection than Yasir Arafat? 

A Sir, I have answered that I am not av/arc. 1 

of what measures in detail were in effect for. Arafat. 

0 Tell mo in general. ! 

A I do know that both the Police Department ^ 

and Secret Service were concerned about Mr. Arafat's •! 

i 

visit and they had taken measures, the Secret Service I 

to protect Mr. Arafat and the Polios Department to protect I 
the delegation. 

0 Were there 50 policemen involved or 5000 
or 100, do you have any idea? 

THE CT'«RT: Objection sustained. i 

0 There were a great many involved, weren't i 

I 

• | 
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Milaccio-cross 

there,‘sir? 

A I assume there were. 

Vou received that call at „ „ 

• JO P.m., right? 

That is correct. 

Where were you at that time? 

I was in our office „ 

ce at 201 East G9th Street. 

13 that durln 5 y°ur working hours? 

That is correct. 

What are your working hour.,, sir? 

Normally from 8:15 to 5 p. m . 

This was 9:30 n » _ 

P - m - C «W you explain 

that particular situation? 

A y e,. W. had augmented special coverage 
during the visit of Mr. Arafat. 

0 The " therS “ aS additional and exceptional 
"ecu. ity measures taken, isn-t that so, sir? 

A Y6S ' ^ ° f,iCe ^ " - far as my off ice 

-concerned, we had arranged for additional coverage 
es .ar an neople were involved. 

o were you working overtime? 

A ho, I wasn't. 

0 Mas 14 an additional tour? 

A Itvee a different tour. 

^ A different tour 

was the tour scheduled, 

- - " r *•>**. N V COy. fa an 
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from what hours to what, sir? 

A Four p.m. to midnight. 


Then there would be someone else taking your 


place? 


A Yes, that's correct. 

O Could you tell the court why was it that 
you were assigned from 4 to 12 when your tour is usually 


from 9 to 5? • 

A With the number of men available and to be 
certain that there were men available throughout the 
period of time necessary, the manpower was spread out. 

0 Did you have any idea what time Yasir 
Arafat was going to arrive? 

A On the evening of November 11th? 

Q Yes, sir. 

A No, not exactly. 

o Did you have some general idea? Was j.t 
between the hours of 4 and 6? 

A That he was to arrive? 

0 Yes. 

A No, not that I know of. 

0 Did you know what time he was to arrive at 
the Waldorf-Astoria? 

A No, I did not. 
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0 Did you know where he was going to reside 
during this visit; were you informed? 

A I believe that we were informed, although 

I am not certain of this, that he was to stay at the 

• / 

Waldorf. I am not certain of that. 

Q So that you knew that he was staying at the 
Waldorf-Astoria, isn't that true, sir? 


A Ho. 


His delegation was alreadv staving 


at the Waldorf on the evening of llovember 11th. 

0 Well, then you expected that he was staving 
with.his delegation; he wouldn't be staving with any 
other delegation, would you believe that, sir? 


MR. BUCHWALD: 


Objection. 


THE COURT: Sustained. 

0 Mr. Milaccio, was it 3imply your job to look 


at a TV program? 


A No, sir. 

Q Could you tell the court in a little more 

\ 

detail what was your specific function? 

A Well, I was there to assist in coordinating 

liaison between our office, the Police Department and 


Secret Service. 


0 How many calls did you get, could you 
estimate, between the hours of 4 and 12 that day? 
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MR. BUCIIWALD: Objection, your Honor. 

THE COURT: Sustained. 

0 Let's Say between the hours of 9 to 10. 

THIS COURT: The number of calls ho re¬ 

ceived is irrelevant. Objection sustained. 

0 Reqardinq — 

MR. DECHTER: Your Honor, I respectfully 

except. 

THE COURT: Sustained. 

MR. DEC11TER: Withdrawn. 

Q Could you tell the court how. many calls you 
rece-ived from the Police Department or the Secret Service 
during this time? 

MR. BUCIIWALD: Same objection. 

THE COURT: I assume the objection is 

continuing. Sir, would you come to the side bar. 

(At the side bar.) 

THE COURT: Now, I just want to put on 

the record that when I have made it crystal clear that 
the number of phone calls are irrelevant I don't want 
two more questions alonq that line or I am qoinq 
to start takinq some stops. I am getting tired o? 
you qoinq beyond a question and keeping on with it that 
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MR. DEC1ITER: I thouqht that was rele¬ 

vant, your Honor. 

THE COURT: I had stated that the number 

of phone calls he got had no relevance and you 
continued to press that with two more '■aestions. Just 
be governed accordingly. 

(In open court.) 

BY MR. DECIITER: 

0 Were you informed, Mr. Milaccio, by some 
method to watch a program at 10 o'clock? 

A I was not informed by anyone. I was in¬ 
formed that — I took it upon myself to watch the proqram 

n You knew no reason for watching that pro¬ 
gram, sir? 

A No, I had been informed by the Police Denart- 
ment that Mr. Kelner had apparently — or a news confer¬ 
ence had been held at the JDL office in New York City. 

0 And then you proceeded to watch that news¬ 
cast? 

A That is correct. 

O Did you make any observation or decision 

after watching that newscast? 

A Yes, I did. 

« 

0 What was that? 
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A I think I instructed or advised personally 
both the Police Department and Secret Service what had 
transpired. 
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Q Did you inform them to act at 10:00 o'clock? 

A It wasn't my position to inform them what to do. 
I thereafter discussed the matter with the United States 


Attorney. 


What hour was that, sir? 


ing. 


A I believe it was beginning at 10:30 p.m. that even-j 


In discussing it with the United States Attorney, 


were you informed to proceed to do anything? 

A Yes, the United States Attorney at first asked me 
if I had advised the local authorities and I informed him 
that I had done so and the Secret Service and he asked if , 

I could obtain for him the verbatim remarks of Mr. Kelner. 

Q Did anything else transpire that evening? 

MR. BUCHWALD: Objection as to the form. 

THE COURT: Sustained. 

Q Did anything transpire which you participated 

in regarding Mr. Kelner? . , 

A I believe that is the pertinent part. 

Q I take you to the next day, is that November 12th? 

A That is correct. 

Q 1974. Will you please tell me your working 

• • • i 

hours on that day? ( 

A I believe I worked from 1:30 p.m. on the 13th 


southern district court reporters, u s COURTHo ’ i 
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until 8:00 a.m. the following morning. 

0 Were you in contact with the 
that time? 

A ■ Yea, I was. 

Q Was it before 1:30? 

A No, it would not be. 

0 If you recall? 

A No. 

q So that the first time you spoke to them was some-!- . 
time after the-1:30 hour? 

A Let me correct myself. I think I worked from the 
regular 8:15 to 5:00. However, I was held over until 

later that evening. * ' 

0 So you came to work — ■ 

MR. BUC1IWALD: Are we on the 12th or the 13th? I 

q Are we talking about the next day, sir? I 

A Yes, I got that confused with the following day. 

I believe I worked from 8:15 or prior to that, actually 
arriving in the office, I think I arrived in the office , 

earlier than 8:15 and worked until sometime on the evening j 

of the 12th. I 

q At 8:15 did you discuss any of the statements that > 

you had seen with your superiors? I 

A Yes, I did. ' ; 


i 
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0 Could you name that particular superior? 

MR. BUCHWALD: Objection. 

THE COURT: Sustained. 

Q Now, did you observe your superiors make any 
decision as to what, if anything, was to bo done? 

A Nc, I proceeded along the instructions of the Unitej 
States Attorney. 

Q What was that? | 

A To obtain the verbatim remarks of Mr. Kelner. 

Q How long did that take, sir? 

I 

A I am not .ur., but it was sometime i„ tho morning • 
or early afternoon of the following day, the 12th. 

0 So you are saying about 12:00 o'clock you had the I 
verbatim remarks of Mr. Kelner? j 

I 

A I am not sure of the exact time, it was early i 
afternoon. 

0 Around the 12:00 o'clock hour, is that so? | 

A Possibly. I have no idea. I 

Q Do you know who you were talking to in the j 

United States Attorney's Office? ! 

i 

A Yea, I believe I spoke to Mr. Edwards, I 

Thomas Edwards.- , 

* I 

Were you informed to proceed to do anything, sir? j l 
A As I have previously stated, 1 was informed to | } 
obtain a verbatim transcript. j 
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After you received the transcript, sir? 


Yes. 


Then what happened? 


THE COURT: Mr. Dechter, are you going to be 


much longer? 


Honor. 


MR. DECHTER: About five to seven minutes, your 


THE COURT: Do you have any redirect? 

MR. BUCHWALD: One or two questions. 

THE COURT: Go ahead. 

Yes, the United States Attorney authorized the 


arrest of Mr. Kelner. , 

Q What time was that? j 

i 

A I believe he was arrested at —• i 

q I'm sorry, what time did he order this arrest? 

MR. BUCHWALD: Objection. J 

THE COURT:' Sustained. . j 

Q Were you told to proceed to any address? 

• . ' I 

MR. BUCHWALD: Objection. i 

i 

Q Let me ask you this, sir. Mr. Milaccio, I 

do you have notes regarding that particular day? ( 

A I have no notes with me. . 

Q Is it your usual practice to carry some memorandums. 

regarding your actions in a particular situation which , 
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ends up in an arrest? 

A That is correct. 

0 You knew you were going to appear in court today, 
didn't you, sir? 

A That is correct. 

Q You just neglected to bring those notes with you? 

MR. BUCHWALD: Your Honor, I object. 

» 

A No, sir. , 

MR. BUCHWALD: The reports of Mr. Milaccio have 
been turned over to Mr. Dechter and Mr. Dechter knows 
that. 

THE COURT: We will recess for lunch until 
2:00 o'clock. 

MR. DECHTER: Your Honor, I would like to make 
a statement. I respectfully ask the Court — 

THE COURT: No, we will recess for lunch until 
2:00 o'clock and you can tell me about it in the absence 
of the jury what statement you propose to make. 

MR. DECHTER: Not a statement regarding this. 

THE COURT: Mr. Dechter, we are recessing for 

lunch until 2:00 o'clock. 

MF. DECHTER: Thank you, your Honor. 

THE COURT: Will the spectators please remain in 
the courtroom until the jury has had a chance to clear 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOirV SC'UARF NfW YORK. NY - *«*M 



I 


eorf 6 


Milnccio-cross 


the floor. 


(Jury leaves aourtroom.) 

MR. DECHTER: Your Honor, it has to do with a 
character witness who has to leave, a rabbi, and that 
is the reason. 

THE COURT: I don’t know what to tell you. 

MR. DECHTER: He will be taken out of context. 
THE COURT: Do you want, to take him at 2:00? 

MR. DECHTER: And take him off? 

THE COURT: Are you willing to have him at 2:00 


o'clock? 


MR. BUCHWALD: If Mr. Dechter stipulates that Mr. 


Kelner will be testifying I have no objection. 

THE COURT: Is this your last witness? 

MR. BUCHWALD: Yes, your Honor. 

THE COURT: Mr. Dechter, tell me this: Mr. Buchwal.i 

• I 

objects to some of these questions and he objects not to ^ 
others. This is way beyond the scope of the direct. I ^ 

assume Mr. Buchwald has a purpose in mind in letting some 

I 

of this in and letting some of it not in. It seems to me 
that this is basically wholly irrelevant, but I assume 
the United States Attorney has a purpose in it. He has been 

i 

objecting to the last two or three having to do with the 
circumstances of the arrest of your client. 
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How do you contend that that is relevant, even 
assuming it is being admitted essentially as part of your , j 
case and not really as cross examination of the 
witness. 

i 

MR. DECHTER: How do I what? 1 

TIIE COURT: Mr. Buchwald has been objecting now 

i 

* 

to the circumstances of the arrest. How do you contend 
that is relevant to your case? 

MR. DECHTER: Only because, your Honor, the amount 
of time before the arrest was made and what statute and I 

under what conditions the arrest was made is very relevant. 

THE COURT: I know, you say it, but that doesn't 
convey anything to me because you are giving me a I 

conclusion. ! 

MR. DECHTER: In other words, if there was to be 

an arrest and this was going to come out of some statement ! 

of facts, I felt that I wanted to bring out to the jury that ; 

they really did not have any statute that they were going > 

to get him on; that they were finshing around to get him on i 

a statute and there was every occasion to show that he was i 
» • , 
arrested on probable cause and that was about it. 

MR.BUCHWALD: I think that is irrelevant. I I 

think Mr. Dechter has demonstrated that a prosecutorial 

decision was made and that was to obtain the verbatim 
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statement of the defendant. 

MR. DECHTER: There is one other reason, your 

. , l 

Honor, that is very important. You see, I am attempting 
to show the jury that if there was such imminent danger to 
Mr. Arafat and that is why I went into the security and so 
forth, imminent danger should have been at the time of 10:00 
12:00, 4 00 or 6:00, 8:00 o’clock in the morning, 10:00 
o'clock, nothing like this occurred. That is the reason. 

THE COURT: I assumed that that is what you were 
asking those questions for ar.d to that extent you have made 
your record. 

The circumstances of the arrest itself I fail 
to see any relevance whatsoever. Is anything contended 
_nat at the time of the arrest anything was said which 
sheds any light-on the issues? 

MR. DECHTER: I am referring to the amount of 

time. 


THE COURT: You have established that and that ie 
in the record because you have taken this witness right up 
to the point in time in which be has gone out with 
authority to make the arrest. 

What beyond that has any relevance to any issue 
that we have to try? 

MR.* DECHTER: Your Honor, at this particular tims 
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I would hrvc to wait to ace what Mr. Milaccio would be l 

l 

aayina. Ah far as timo, I just made the record, I don't | 
want to repeat why. 

THE COURT: Mr. Buchwald has been objecting to 1 

this area and from what you tell me, I am going to 

I 

sustain the objection. ! 

MR. DECHTER: Fine. Respectfully, I know it is I 
late, I did speak to Mr. Buchwald prior to this case starting 1 
that there were people from Philadelphia here, there 1 

is a tu'jbi here and it was very difficult to get these I 

people, you know, timewise. I think I mentioned it to the 


Court. 


THE COURT: We will take this gentleman that you 


mentioned at 2:00 o'clock. 


MR. DECHTER: Respectfully, your Honor, I told 
this to Mr. Buchwald when he put Mr. Milaccio on, I said 
to Mr. Buchwald, would he be good enough to stop with 
Mr. Milaccio and put on the rabbi and he couldn't do 
that and therefore I had to cross examine him and 
unfortunately I wasn't able to put the rabbi on. That 
is why I was attempting to get the attention of the Court 
to put him on before because he cannot come back at 2:00 

t 

o'clock. That is the problem. 

MR. BUCHWALD: If I might answer on that. I 
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AFT ERNOON S ESSION 
2:00 p.m._ 

(In open court, jury present.) 

VINCENT MILACCIO, resumed the stand 

and testified further as follows: 

MR. DEC1ITER: May I respectfully have two 
seconds, your Honor, so I can get my papers in order? 

THE CLERK: You remain sworn, Mr. Milaccio. 

THE COURT: Mr. Dechter, are you prepared to 
continue with your cross examination? 

MR. DECHTER: Your Honor, when we left, I do not 
recall the last question. Could we have it read back? 

THE COURT: It is not here. 

MR. BUCHWALD: I think the last question referred 
to some notes or reports. 

MR. DECHTER: Yes. 

CROSS EXAMINATION 

BY MR. DECHTER (Continued): 

0 Mr. Milaccio, you do not have any further reports 

than what you stated on the stand at this time, you have 
nothing further that you can add to what happened that day? 

A No, I took my notes and transcribed them in a 
report which I furnished to the United States Attorney. 

Q Did you make any other notes than the ones that 


• • 
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you qave to the United States Attorney? j 

A No, I did not. i j 

MR. DECIITER: No further questions. 

REDIRECT EXAMINATION . 

BY MR. BUCHWALD: 

Q Am I correct, 3ir, that part of your reason for | 

being on duty on the evening of November 11th was part of 
a coordinated effort by the FBI and the Secret Service , 

and the New York City Police in connection with Mr. Arafat'■ ^ 
vi 3 it to the United States and his scheduled appearance befoxj 
the United Nations? 

A That is correct. t 

0 Now, with respect to the security measures that ^ 

were taken, did those security measures increase or decrease,, 
if you know, after you observed the 10:00 o'clock news 

I 

on VJPIX on November 11, 1974? ^ 

■ MR. DECHTER: Objection, your Honor. . 

THE COURT: Overruled. * J 

• t 

A As far as the Police Department was concerned, 

I believe they instituted a surveillance or attempted to 
have Mr. Kelner and the Secret Service continued to express ^ 
an interest in his whereabouts and what was transpiring. 

MR. BUCHWALD: I offer no further questions. 

. i 
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0 In regard to the statements you just made, Mr. 

i 

Milaccio, were you kept informed of his whereabouts after , , 

he made these statements? 

! 

A Not during the night because I wasn't on duty. 

0 The following morning? 

• I 

A On the following day I personally knew of his , 

whereabouts in the afternoon or where he was at that time. 

0 * But you were on from 8:00 o'clock? 

. ' • . I 

A That is correct. 

Q Did you know his whereabouts at about that hour? 

A I don't specifically recall that,when I arrived 

at the office they told me that Mr. Kelner was at such and 

such a location. 

q I don't hear you. 

A I do not specifically recall that at 8:00 

o’clock In the morning I was told — 

q Not at 8:00, anywhere between 8:00 and 12:00, 
did you have an idea of where Mr. Kelner was during all this 

period? 

A I cannot say specifically at what time I learned 

where Mr. Kelner was. 

Q Can you give an approximation? 

A I know at the time that Mr. Cahill had authorized 
the arrest of Mr. Kelner that I made inquiry as to his 
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present location at that time. 

Q Any time prior to that did you have any knowledge 

where Mr. Kelner was? 

A I wasn't personally, but there were other agents 

% 

in the office who were concerned about that matter. 

Q And they knew? 

MR. BUCHWALD: Objection, your Honor. 

Q Did they know to your knowledge? 

THE COURT: Overruled. 

A I cannot answer that. 

Q Did you ever see Mr. Kelner before that day? 

A Yes, I did. 

0 Did you know that Mr. Kelner was at 1133 Broadway? 
A On that day, sir? 

Q Yes. 

A Or prior to that day. 

Q That day. 

A No, I did not. 

0 When did you learn that he was at 1133 Broadway? 
MR. BUCHWALD: Your Honor, I am going to object 
as being entirely beyond the scope of redirect. 

THE COURT: I am not so sure, overruled. This 

is the 12th of November? 

MR. DECHTER: Yos, your Honor. 
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• . I 

THE COURT: You may answer. : 

'• I 

A Would you repeat the question, please. 

(Question read.) j 

i 

A I would say it was around 2:00 o'clock. Sometime 

.1 

around then. 

Q You knew what offices are located at 113.< Broadway? 

I 

A Yes, the JDL office. 

Q Did you proceed immediately to 1133 to that office? 

’ • t 

A Yes, I did. 

Q Couid you approximate the time that you 

. . I 

arrived at that office? 


I think it was sometime after 3:00 o'clock. 


Q Where were you located at the time that you first 
were instructed to go on to Mr. Kelner? 

A At my office. 

Q At what time, sir, approximately? 

A I would say it was just prior to leaving the 

office. 

Q Would you say 12:00? 

A No. I said that the authorization to have Mr. 
Kelner arrested was immediately prior to departing 
the office. 

Q But were you concerned about the safety of Mr. 
Arafat, was that your concern, sir? 
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MR. BUCHWALD: Objection. 

THE COURT: The objection is sustained. 

0 Wasn't one of the reasons you were in contact 
with the other agencies because of the fact of the arrival 
and the fact that he was in the United States at that time? 

THE COURT: This is beyond the scope of the re¬ 


direct. 


MR. BUCHWALD: Objection. 

THE COURT: Sustained. 

Did you finally arrive at the office? 
Yes, I did. 
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0 Did he attempt to resist in any way? 

A Uo. 

0 Did yci inform him of what your presence 

there was for? In other word3, did you tell him what 
you came there for?. 

A Yes, I did. 


edge? 


What did you say, to the best of vour knowl- 


I and the other aqent advised him of our 


identities and I informed Mr. Kelner that — actually 
the other aqent advised Mr. Kelner that he was under 
arrest and on what particular charqe. 

o What charqe? I didn't hear that, sir. 

A The charge for causing to be transmitted 
in interstate commerce a threat to the life of another, 
and I advised him of his rights and indicated to him 

the normal rights under our regulations. 

« 

0 Could you please tell me the statute at 
this point? 




MR. nUCIIWALD: Objection. 

THE COURT: Sustained. 

Do you know what statute it was? 
The title number? 


The statute, yes. 
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THE COURT: . Do you know the title number? 
THE WITNESS: Title in. . 

0 Do you know what section? 

A I am not certain of it. 

0 You have worked on this case pretty much, 

sir? 

MR. BUCHWAI.D: Objection. 

THE COURT: Sustained. Go on to another 

subject, please. This gentlemen is not a lawyer and 

» 

his present recollection of that is irrelevant to the 
case. 

Q Sir, did you inform Mr. Kelner of his rights 
in the office? 

A Yes, in the office. 

0 Yes or no? 

A Yes, I was about to answer. Yes, in the 
and I also informed him in the car on return 

* 

to the office. 

0 You stated that there was another agent with 

you? 

A Yen, there was. 

0 What is his name, sir? 

A C. Edwin Enright. 

0 Did he make any statements to Mr. Kelner, to 
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! 

vour knowledge? 

A Yes,he did. 

0 Are you sure that you told him what section 

i 

of the law ho was being arrested under.- 

MR. BUCIIWAIjD: Objection. That is not 

his testimony. 

0 Did you state what he was beinq arrested 

for, sir? I 

MR. BUCHWALD: Asked and answered. i 

THE COURT: Sustained. | 

Q I? I tell you, sir, for vour own recollection, | 

that vou did not state anythinq to that effect, and ■ j 

the first time you told him when he was arrested wan | 

downstairs on the way to, I imagine, the headquarters, | 

I 

would that refresh your recollection, sir? | 

I . 

A llo, it would not. j 

0 The fact that you did not infom him of his . j 

rights until lie was in the automobile, would that re- 

i 

fresh your recollection, sir? j 

• • i 

A .No, it would not. 

Q Therefore, vou stand on what you just said? 

A Yes, I do. 

q You don't have your notes with vou todav, do 
you, sir? | 

i 

I 

fOUT HC AM OlIT HtCT COUNT NINONTCNS, U.». COUNTMOUK . 

tout tpjAwc. new vonk. n.v. co ^ 





eoa5 


177 


Milaccio-cross 
A No. As I so stated. 

0 How could you be sure? 

MR. DUCII WALD: Your Honor, I an goinq to 

object and asl; for a side bar for a special instruction 
to the jury, if I might. 

THE COURT: Sustained. 

(At the side bar.) 

THE COURT: Mr. Dechter, we are waitinq 

for you. 

i 

MR. BUCHWALD: Your Honor, the 3500 mater¬ 

ial has previously been turned over to Mr. Dechter. 

He is in possession of all of Mr. Milaccio's reports. 
There is nothinq in there that would remotely be the 
basis for a good-faith basis for the kinds of ques¬ 
tions which have been asked with respect to the reports. 
I owuld ask, in view of the questioninq on the notes 
and the reports which are in Mr. Dechter's possession 
that the jury be^ instructed under the special cir¬ 
cumstances here, considering the nature of those ouos- 
tionn, about what the government's obligations are under 
3500 and the fact that those reports which nertain to 
his direct examination are required by law to be turned 
over to the defendant at the end of his direct 
examination . 

< 
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Nilaccio-cronc 


doing that? 


TIIJJ COURT* 

1)0 *•««> any objection to cy 


"*• “CUTER: of course T „ 

1 respectfully 

state to the court thit- 

1 that there were collateral 

lateral situations 

“ ” e <,idn ' t PUt in «* 3=00 natetial, ha 

dldn,t 3tatS ^ ‘hat ha „a de , am t the 

sai d and what it didn>t sav . „ 
that - of course, I an, not doing anvthing ^ 

0l0U °- 1 ^ it on the basis that x do 

"°t believe that he infot„e d ny - clle „ t 

the type of attest that was bein, nad ., thafs 

all. 

MR. BUC1IWALD: The 

6 objection that I have 

' “ thE SU<T,eStl0ri th « theta i. somethin, in . 
consistent with his testimony hate anc, his tepott. 

” y ° U Cr ° SS 6Xanine the of tepott,, thete 

™r b6 a ,00d - ,4ith baBiS " too ctoss cxamina- . 

inconsistent in the reports r «-vh u 
... ' think even more demands 

nt that report be turned over. 

^ C ° URT! ' 1 «n rialce that statepen-t 
to the jury even later. 

wou ld you show rae aoria authority that wouid ! 
-uppott patina that hin d of an observation, ! 


! ?' 
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MR. BUCMWAhl): Yos, 1 can. 

Tim COURT: I could do that even tomorrow 

morning. I will give the jury another instruction 
riqht now. 

(In open court.) 

THE COURT: I will sav to vou aqain, 

ladies and qentlemen, as I did at the beqinninq of the 
trial, when I gave you some preliminary instructions, 
you must keep in mind that nothinq that is said in a 
question constitutes evidence. It is only the 
answers to the questions that constitute the evidence. 

So where a question is out containing a 
supposition of facts, unless the witness adonts that 
supposigion of facts, whatever has been recited in the 
question obviously does not become evidence for vou tc 
consider. Keep that in mind as you consider what you 

heard. 

BY MR. DECIITER: 

n Mr. Milaccio, did you find e.ny difficulty 
in poring over the different statutes in order to fit 
in a statute to arrest Mr. Kelner? 

MR. BUCIIWALD: Objection. 

TIIE COURT: Sustained. 

MR. DECHTKU: Mo further questions. 




• I 
I 


pqn2 


Milnccio-redirect 


RED I P.ISCT EXAMINATION 


ny MR. RUCHWALD: 


Was Mr. Dechter oresent when vou arrested 


Mr. Kelner? 


No, he was not. 

Was he in the car with you on the way back 


to the United States Attorney's Office? 
A No, he was not. 


MR. DUCIIWALDs 


I have no further ques¬ 


tions. 


TINS COURT: You may step down. 


(Witness excused.) 


MR. RUCIIWAIiD: Your Honor, it was my 

hope to rest at this point. It was also ny hope 
before restinq I would have an opportunity to play the 
film once aqain. In view of the short duration of 
the film it would seem that that would be aporopriate, 
It is not a lenqthy film. I think everyone aqrees 


it is an essential aspect of the case. 

THE COURT: In mv discretion I decline 


ment rests. 


MR. BUCIIWALU: Then, your Honor, the govern- 


TI1E COURT: Ladies and qentlenen, we will 


tOliTHtWH Q.liniCT rOUWT HfOWTCW*. u.s couhthojh 
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nga.i 


•) 

exnu.se vou for a few minutes whiles wo deal with matters 


3 ! 

of lav;. 


4 

(The jury left the courtroom.) 


5 \ 

1 

TIlfc COURT: Mr. Euchwald, obviously you 

c 

6 

1 

are at liberty to exhibit the film aqain during vour 

7 

summation should we come to that point. 1 

8 

MR. HANDEL: Will vou hear motions? 

9 

TIIE COURT: That is why I excused the 


10 

i 

jury. 


11 

1 

MR. HANDEL: Your Honor, I'll now move 

1 

f »2 

# 

to dismiss the indictment and discharge and acouit the. 

13 1 

1 

i 

defendant for failure of proof. 

• 

Jr 1 

14 l ( As I observe the testimony there is no 

n i 

15 

i i 

proof of a vital element of the case, to wit, the broadcast 

16 

j 

in interstate commerce. All of the connection of the 

17 

plaintiff in this affair makes it strictly a state affair. 

18 

1 

The statute has to be stretched bevond any reasonable 

19 

j 

bounds that a criminal statute can be stretched. A 

20 

criminal statute is to be construed 3trictlv. This 

21 

1 

is not such a case as fits within the statute and the 

22 

proof all shows that the transmission, the vital act, 

23 

was performed by another who was not subject to the 

* 

24 

control, to the dominion and control, and was not an 

25 

agent and was totallv independent of the accused. 

1 ' | 
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.1111. DECIITL’R: As a further motion, I 

respectfully state to the court that based upon the 
People's case they have not proved their prina facie 
case and therefore I respectfully ask the court that 
this case at this time be dismissed basically on the 
very nature of the fact that the People have not in any 
performed their duty as far as coverinq the statute, 
coverinq the indictment. Title 10, United States Cod, 
875(c), that the statute in itself — I oriqinally 
made that motion before we even went into the ooeninqs — 
the statute itself is much too broad and too vaque and 
does not cover any other crines. It was a question 

of conqressional position. This particular violation 

has to do with blackmail, with extortion, with perjury 
cases, with kidnappinq, and based upon my best knowledqe 
there has vet to be an arrest, no less a conviction, 
for this type of crime. 

I respectfully then ask that since the acts 
of the defendant in no way constitute a crime in 
violation of 13, United States Code, 875(c), the court 
at this time should acquit the defendant. 

That's our position. 

MR. BUCHWALD: Your Honor, the proof with 

respect to the interstate transmission of the connuni- 
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cation at trial is that the film. Government's Exhibit 

I, was in fact telecast on VJPIX, Channel 11, on the 
evening of November 11th. It in licensed by the 
Federal Communications Commission. It has a broadcast 
range of 50 miles, including counties in New Jersey 

and Connecticut. The viewing of the film in the studio 
was actually seen by both Mr. Ilarcovskv and Mr. Miller, 
who testified it was seen over television bv Mr. Milaccio 
who testified. 

Mr. Miller has also testified that on a 
number of occasions he has viewed VJPIX News while in 
New Jersey and has seen it in Mew Jersey on WPIX, Channel 

II . 

With respect to the wilful causation ques¬ 
tions, that falls under paragraph 2(b) of the statute. 

In that connection I would respectfully refer your 
Honor's attention to United States vs. Pcandifia, 

t 

which is cited in our proposed requests to charge. 

In addition, I refer to United States vs. 
Levine, 457 F. 2d 11136, which is a Tenth Circuit case 
in 1972. Under that statute it in clear that the 

innocence of an agent does not diminish the principal's 
guilt. 



i 


There can be no question, it would seem to me 

l 
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at least, that there is a jury question presented as 
to whether within the lanquage of this circuit's decision 
in Scandifia the defendant intended and expected and 
reasonably foresaw that the threatening communication 
would be transmitted in interstate commerce. Cer¬ 
tainly but for Mr. Kelner's activities there could have 
been no such interstate communications. 

With the meetinq, at least arquably, olus 
the evidence of Mr. Kelner's intent that i'n fact it be 
shown, the evidence that a press conference was called 
some, two or two and a half hours in advance, the on 
concession essentially bh the defense of the fact 
that the JDL does not like Mr. Arafat is not news, and 
certainly the argument can be made to the jury that 
that was Mr. Kelner's intent all alonq, to get the 
most possible dissemination of his threat, including 
television — in view of all that evidence we would re¬ 
spectfully subnit that there is at least evidence suffi¬ 
cient to go to the jury. 

MR. MANDHL: Once more in rebuttal. 

On the question of interstate commerce, 
part of the testimony shows that there were reporters 
there with notebooks. They undoubtedly worked for 
newspapers which do circulate in interstate commerce. 
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That's draqqinq us in by the tail.. He was talking 
in Manhattan, on 23rd Street, to a reporter in Manhattan, 
on 23rd Street. He was party to no brcadcase. 

He caused nothing to happen. The "but for" arqument 
of Mr. nuchwald will apply to your Honor and to myself 
and to everybody else. If he was not born this would 
not have happened. That's not an arqument. 

This is an innocent agent. This is not 
the case where one gives a ne3sa< to somebody and 
says, "Carry it across the state line and threaten 
so-and-so." The man was in New York. Arafat was 
in Hew York. That's conceded. So was nv client. 

The broadcast is irrelevant. Ho crime ever occurred. 

i 

That's my first contention. 

The second contention is to ask your Honor 
to consider the question of if there was a crime when 
it occurred. It didn't occur when Kelner talked to 
Miller if there was no dissemination, if there 

v/as no transmission. 

Did it become a crime when the station broad¬ 
cast .something, an event that might never have occurred? 
You can't say that ho caused an event. It is true 
it would not have happened without him. That's a 
different kind of causation. That's not the kind 
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of causation that can be used to bring a nan before 
12 qood men and true. You don't wring a statute's 
neck to present no problem of jurisdiction. The whole 
thinq is that the states don't qet into the dispute. 

This case, if it is a case, is a New York 
State case. Thera is no connection with the federal 
court. It is not a federal case. It's a whole fuss 
and furv over nothing. It is not a statute that has 
been violated. There has been no crime committed here 
and no proof. 

If there is any crime, the crime was of Mr. 
Miller and Mr. Marcovsky. «They are the transmission 
agents. They did it on their own. 

MR. HECHTER: Your Honor, just an addition. 

My learned co-counsel lias done a masterful job. 

At the same tine I would like to ooint out two cases 
that would be very germane: the case of Dennis vs. 

United States for one, and it is a case that held — 

THE COURT: He don't need thin. I cone 

that the jury could reasonably conclude that this wont 
beyond the First Amendment position that you are urqinq. 

MR. DECHTER: I am also urging, your 

Honor -- one more second -- the question of threat. 

United States vs. Rogers, a classic case, -133 E. 2d 512, 
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a throat, required by statute, i3 a serious threat 
and not word3 uttered as a political substance 
arqunent and a threat wilfully made is made if, in 
addition to comprehendinq his words, the maker utters 
the words as a declaration of any apparent determination 
to carry out the threat. 

Your Honor, I submit that is not so. 

It does not cone within the statute and I respectfully 
ask the court to dismiss on that qround. 

THE COURT: The motions are denied. 

I take it the defendant is prepared to qo 


forward with the case. 


MR. DECHTER: V7e have character witnesses 


at this time. 


THE COURT: We will take a short recess. 

(Recess..) 

(Jury present.) 

THE COURT: Are you ready to proceed? 

MR. DECHTER: Yes, your Honor. 


southern oisthiot court reporters, u s. courthouse 

FOLEv SO iARE NE* YORK , M.Y . CO T «>J0 




2b pm pgrf 1 


please. 


MR. DECIITER: I call Mr. O'Connell to the stand. 


MR. BUCHWALD: May I approach the bench? 


THE COURT: All right. 

(At the side bar.) 

MR.BUCHWALD: May I ask that other defense witnesse 

in the courtroom now be excused? 

MR. DECHTER: These are character witnesses. None 

of these people are defense witnesses. 

MR. BUCHWALD: I ask they be excused because 
in certain circumstances I do intend to cross examine. 

THE COURT: Then we will excuse them. 

(In open court.) 

(All character witnesses for the defense 


left the room.) 


JOHN 


0 ' CONNELL, 


called 


as a witness by the defendant, being first duly 
sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. DECHTER: 

Q What is your occupation? 

A Claims adinster. 

Q Where do you work? 

A City’s Solicitor's Office of Philadelphia. 
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pgrf 2 
Q 
A 
Q 
A 
Q 
A 


O'Connell-direct 

Do you have any professional license, sir? 

I 

No, sir. 

t 

Have you attended any school of secondary nature? 
Yes. 

I 

Name it. 

I attended LaSalle College and after that I attended 


Delaware Law School. 


0 

A 

0 

A 

0 

A 

Q 

A 

Q 

Kelner? 

A 

Q 

A 

Q 


Are you presently a law student? 

I have just graduated. 

Do you belong to some organizations in Philadelphia 
I belong to a ski club, sir. 

Is that a ski club that Mr. Kelner belongs to? 

Yes, sir. 

% 

How long do you know Mr. Kelner? 

About five years, sir. 

Did you spend considerable amount of time with Mr. , 

. I 


Normal amount of time, sir. 

Do you personally know the defendant? i 

Yes, sir. 

Do you know Mr. Kelner's reputation in the community.. 

as to hi 3 honesty and voracity? 

MR. DUCHWALD: I object. No foundation. I 

THE COURT: Sustained. 
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O'Connell-direct 


0 Have you discussed his reputation with members 
of the community regarding his honesty and veracity? 

MR. BUCHWALD: Objection a3 to lack of foundation. 

THE COURT: Wc are talking about the community of 
the ski club, are we not? 

MR. DECIITER: Either friends, ski club. I 
do not hear the objection. I can't hear him. 

THE COURT: The objection is that there is no 
foundation as to what the community is that you are 
describing. 

0 Your address again, sir? 

A 1330 Porter Street in Philadelphia. 

0 You knew people who are friends of Mr. Kelner? 

A At one time I was an intern teacher at the same 
hiqh school that Mr. Rein*- was teaching. 

Q You knew others who knew Mr. Kelner? 

A Yes, sir. 

Q Have you discussed at any time the reputation 
of Mr. Kelner regarding veracity, honesty and peacefulness? 

A Not in so many terms but I know people, I have 
talked to them about him. 

Q Do you know anything negative about Mr. Kelner 
regarding his veracity or peacefulness? 

A No, sir. 
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pgrf 5 


O'Connell-cross 


A Yes, sir. 

Q And at the time that you had such a discussion- 
were you aware of the fact that Mr. Kelner had on May 13, 

* I 

1971 been arrested for conspiracy — 

MR. DECHTER: Objection, your Honor. 

I 

MR. BUCHWALD: For conspiracy in violation of the 

» 

I 

federal firearms law. 

I 

THE COURT: Overruled. 

MR. DECHTER: There is no such relevancy to this 
case. The question of arrest he is talking about and I 
feel that the Court should take notice of this, and certainly 
it is not germane at all — , 

THE COURT: Overruled. t 

A No, sir. i 

Q You were not aware of that? 

A No, sir. < 

Q The last discussion you had with someone pertaining 

to Mr. Kelner's reputation for peacefulness, was that prior 

to April 12, 1973? i 

MR. DECHTER: Objection to these questions. 

They have been asked and answered. 

THE COURT: Overruled. 

A I would think so, sir. 
q It was prior to that? 


7 
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O 'Connell-cross 


Yes. 


Q So since then am I correct you have not had any <• 
discussions with anyone else about his reputation for peace¬ 


fulness? 


i 

Sir, being a member of the ski club we discuss manyi 


things and I've never had any discussions as you have 
suggested about a firearms act or anything like that. 

Q Were those discussions in the ski club all prior 

to April 12, 1973? 

A Probably since then. 

Q Since as well. Have you heard that in those 
discussions that on April 12, 1973 Mr. Kelner was arrested 
in Philadelphia — 

MR. DECHTER: Objection. These questions — 

t 

THE COURT: Let him finish. 

Q — by the Philadelphia Police Department for 

breach of the peace? 

MR. DECHTER: Objection as far as the type of 
arrest and the absolute inconsistency with the testimony 
here. 

THE COURT: Overruled. 

The question goes to awareness. 

A I don't know how to answer that. I was aware 
that he was picked up by the police for a demonstration 
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Pgrf 7 

0 Connell-cross 

Bt 30P,0timf ' or another with tho jdl. 

0 " >Vi yOJ ;e ‘ ,rd th « “P October 7. 1973 „ r . K .l„. r 
-« arrested by the New Verb city Police Department for 
possession of * dangerous weapon? 

A No, sir. 

MR. DECHTER, i respectfully ash for a side bar 
conference on this. 

THE COURT: All right. 

(At the aide bar.) 

MR. DECHTER: If the United States Attorney is 
attempting through hi. own effort, to get in the fact that 
this man ha. been arrested I would concede to the fact 
that based on the information I have he may very well 
have been arrested. • To my knowledge he has not been 
conficted of any crime to date. Allowing in arrests not 
only is not even fundamental your Honor, but reputation of j 
a person has nothing to do with whether he ha. been arrested.! 
Anyone could be arrested, it i, whether he has been ' 

convicted. Where does th.t rt . , * 

does that fit in as well as his reputation? 1 

Whether he is convicted is most, most germane here. 

I 


I 


I I 
I I 


' 4 

: i 


T " E C ° URT: - «y this: As I remember 

Michaelson and others that I had to deal with in the 

United States Attorney's Office some 20 years aao 

years ago, if you put f 

4 " 4.1-A— - | 


m through a witness the good thing, that are afloat about 
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pgrf 8 O'Connell-cross . 

him in the community the prosecutor may come back and cross 
examine as to whether the witness is not aware of ■ 

certain bad things afloat in the community. As long as he 
does so he has a reasonable basis for asking the questions. 

MR. DECHTER: True, except when you come to an 

». 

arrest as compared to a conviction that is reversible error. 
When you allow arrests, I have to say any one of us in this 
courtroom may have been arrested. Where does that have 
anything to do — 

THE COURT: It bears upon the reputation the man 
has in the community. The question has everything to do 
with what his reputation is. On the basis of this witness' 
testimony, on that score, it becomes relevant to the cross 
examination. The objection is overruled. 

MR. DECHTER: I find unless there is any con¬ 
viction here, any statements made by the United States 
Attorney at this point has certainly inflamed the jury; . * 
it is being prejudicial and lor the Court to allow such 1 

statements in, I feel it is a basis for reversible error. ' 

i 
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3a pm eorf 1 O'Connell-cross , 

(In open court.) , 

MR. BUCHWALD: May I proceed, your Honor? , 

BY MR. BUCHWALD: | 

0 In your discussions, sir, had you heard that on 

December 20, 1973 Mr. Kelner was arrested by federal ( 

authorities for assaulting a foreign official, namely, an ( 
Egyptian diplomat.— i 

MR. DECHTER: Objection. 

Q — after entering without permission the Egyptian 
mission. 

THE COURT: Overruled. 

A I don't know, sir. Was that the gentleman we 
were speaking of here today? 

Q No. 

A No, sir. 

Q Have you heard that since the time of the incident 

involved in this case and on January 19, 1975 in front of 
the Russian Embassy at Third and 67th Street the 
defendant was arrested by the New York City Police for dis¬ 
orderly conduct? I 

MR. DECHTER: Objection, your Honor. That is not , 

a crime at all. The United States Attorney has now come 
way past the point, it is not even a violation and. I think 
the U.S. Attorney is now at this point being inflammatory. 
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2 

I respectfully ask the Court that when there is a 


3 

question here that we are talking about the man's reputation I 

► 

4 

or honesty or peacefulness, we are talking certainly that we J 

• • 


5 

don't require a defense for Mr. Kelner, yet at the same, ! 


6 

time we must be discussing it, I think the Court well knows, ' 


7 

and it is a question, of course, of law, but the jury 


8 

i 

is listening and I feel it is very, very unfair and it 1 


9 

is a violation of th.e Fifth and Fourteenth Amendment and 


10 

due process for my client. 


11 i 

| 

THE COURT: Overruled. ' 

\ 


12 ' 

A I don't remember i the question. 1 


13 

MR. DECHTER: A violation, your Honor. He said 


14 

disorderly conduct. Am I wrong? A violation is not a crime,. 


15 

your Honor. * 


16 

THE COURT: Overruled. 


17 

Read back the question. ' 


18 

• 

(Question read.) . i 


19 

A As I think I said before, I do know that he was j 


20 

picked up by the police in some kind of a demonstration. | 


21 

I don't know whether it was in New York or in Philadelphia. 


22 

Q Have you heard, sir, that on February 10, 1975 | 

If 

23 

the defendant was arrested by the New York City Police at 


24 

New York City's Temple Emanuel on Fifth Avenue on charges 


25 

of criminal trespass after refusing to leave the 



| 
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synagogue? 


0'Connell-cross 


A No, sir. 

MR. DECHTER: Objection. I respectfully state 
that most of these cases, if not all, these charges were 
never even filed, your Honor; that the U. S. Attorney , 

well knows that what he is doing at this point is reading 
from some kind of a report that is either inaccurate or that 
he is doing this with full knowledge and 1 certainly 
respectfully ask this Court that these questions are not ; 

germane. There were no charges filed and at this point every 
one of these questions should be disallowed. 

THE COURT: Overruled. 

A No, sir. 

Q Have you heard that on March 6., 1975 the defendant 
was arrested by the New York City Police at the United 
States Mission to the United Nations and charged with 
criminal tespass, malicious mischief and resisting arrest? 

A I don't think so, sir. 

Q On November 11, 1974 did you see a telecast of 

an interview with Mr. Kelner? 

MR. DECHTER: Objection, your Honor, absolutely 

irrelevant. A telecast respectfully. 

THE COURT: Overruled. 

Let's have a side bar on this, if you will. 
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eor ^ 5 O'Connell-cross/redirect 

no further questions, your Honor. 

THE COURT: All right. 

THE COURT: Any redirect? I 

REDIRECT EXAMINATION 1 

BY MR. DECHTER: ! 

0 Sir, on the dates that the U. S. Attorney referred i 
to, were you aware of the fact that most of those cases, i 

if not all, no charges were ever lodged? Were you aware ' 

of that, sir? 

A No, sir. 

MR. BUCHWALD: The witness has testified that he 
hasn't even heard about most of them. 

THE COURT: Sustained as to form. 

0 Did you hear of the fact that these arrests, so- i 

* 

called arrests, they weren't even charged and weren't brought, 
into the precinct in many of the cases? j 

A The one incident I know about, I don't think • • 

there was a conviction, but the rest of them I don't know j 
anything about. 

MR. DECHTER: No further questions. j 

MR. BUCHWALD: I have no further questions. 

THE COURT: Step down, thank you very much. i 

(Witness excused.) 

MR. DECHTER: Your Honor, could we have a side bar i 

i 
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2 for a moment. 

3 (At the side bar.) i 

4 MR. DECHTER: Your Honor, I ask that since he ' 

5 j| has already put all of these arrests on the record that he , 

I 

6 is not going to do this again with every one of the people 

7 that we spoke about because that would be totally unfair 

8 and it would really be pushing it too far. All of these peopl 

9 heard. 

10 MU. BUCHWALD: I am not planning on actually going ' 

11 | through it with each one. There are I think five or six 

12 arrests that I left out from this witness that I might 

i' 

13 ji 90 into with the next. I might repeat some of them. I am 

I 

14 ! not planning on going through the whole list. 1 think it 

15 would be appropriate and proper if I did so. 

16 THE COURT: Mr. Dechter, as I understand it, if 

17 you put a person on the stand to testify about this man's 

18 reputation for such things as peacefulness an appropriate 

19 area of cross examination is an absence of peaceful 

20 disposition and if the man has been, in fact, arrested, it 

21 seems to me that is a relevant matter to ask the witness 

22 about and whether he has'had to test the accuracy, honesty, 

23 validity of his opinion. 1 

24 Because if a man says that your client is peaceful 

25 and it turns out he has heard about eight arrests for 1 

I 
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15 j 

ij 

16 


disorderly conduct and thin that and the other, the iury 
might conclude that he was a wee bit biased in his direct • 
testimony. 

MR. DECHTER: Your Honor, I respectfully state 
that an arrest, I will just be repeating, any person can 
be arrested any number of times. The application is for 
civil service or any other decent job does not talk about 
arrests. They talk about convictions. 

THE COURT: We are talking about reputation. 

We are talking about reputation in the community 

and not a criminal record. 

MR. DECHTER: Especially the conduct which the 
Court knows is no crime, there is no criminal charge called 
disorderly conduct. It is an offense. 

THE COURT: Disorderly conduct is inconsistent 
with peacefulness which is the basis I have permitted it 
to be ansv/ered. 

MR. DECHTER: You are dealing with offense. It 
is only one of many, but as far as criminal charges go, 

I think that the criminal charges, unless there are con¬ 
victions they should not be gone into. 

Since the statements have already been made, 
there is no reason to repeat the same thing. 

THE COURT: I know, but you have to test the 
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' 

direct examination of each witness to determine whether 
that person really knows what he is talking about. i 

V. ^ 

MR. MANDEL: Your Honor, I think that Mr. 

■ i 

Dechter could make a concession as to an arrest record 

i 

and make it there and I don't think this has to be 

repeated. I 

THE COURT: As I have said before, if you put a 

I 

l 

witness on who says that the community knows the man to be 

i 

peaceful, the prosecutor is entitled to test whether that is 

! 

a biased or unbiased or accurate or'inaccurate statement. 

• 

MR. MANDEL: I think you are right that they are 

» 

entitled to it. 

On the other hand, we have a considerable arrest 
record. The witness is going to take the stand and I think 

I 

that this continual dunning is not going to get to any 

! 

point. He is not proving that these arrests occurred. 

He is simply saying did you hear of it to test their 

I 

knowledge. 

He is not going to bring in proof of the arrest 

record(. He has no right to do so. ^ 

THE COURT: He is doing this to test whether or 

not the witness is a partisan, whether the witness is • 
biased, whether the witness is, in fact, telling a falsehood.! 
He is entitled to test those things. The witness gets 

I 
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on the stand and says the man is peaceful and it turns 
out he has been involved in a lot of arrests for disturbing 
the peace, the jury could conclude the witness was 
biased to the eyeballs. Am I right? 

MR. MANDEL: Well, your Honor, if you are going to j 
ask me to rule where you have to rule, I will respectfully j 
decline. 

MR. DECIITER: I will say for the record. | 

THE COURT: I am not,so instruct the assistant. j 

MR. MANDEL: Your Honor, I think that if that is 
your ruling and I think the arrest record should be 
suppressed, I think I agree with counsel here, but if 
that is your Honor's ruling and we have live with it, I 
think we can very well consider not putting any further 
character witnesses on and going right to the defendant. 

1 ask your Honor now whether you would recommend 

that procedure. 

THE COURT: That is a determination you must make 

as counsel. 

(In open court.) 

'THE COURT: Mr. Dechter, why don't we take a ten 
minute recess. 

MR. DECHTER: Your Honor, we are ready to proceed. 
All right, we will take ten minutes. 
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(In open court; jury present. 

MR. DECHTER: Your Honor, respectfully, 

I have a motion which I would like to make at the side 


bar» 


THE COURT: All right. 

(At the side bar.) 


8 MR. DECHTER: This is in regard to a 

9 Sanderval motion,which is known in the criminal courts 

10 and the Supreme Court and every other court. Certain 1*» 

| 

11 jj part of a person's prior arrest record, if it is the 

|1 

12 || position of the U. S. attorney to out on — to bring 

I 

13 up his prior arrests or convictions for moral turpitude, 

14 then I 3tate that thin is prejudicial to the defendant, 

15 and according to Sandeval, and I make a motion that all 

16 these arrests or convictions be excluded. This in a 

17 I case 


MR. DUC11WALD: 


If I might just have 10 


seconds, your Honor. 


MR. DECHTER: 


cases — 


MR. ^HJCHWALD: 


— because we have enough 


Your Honor, I am not familiar 


with Sandeval, which I gather is a Mew York State case, 
but as I understand it what the defense is rcguesting 
is a decision in advance bv vour Honor as to whether 
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or not your Honor will exclude Questioning about 
arrests in the event that the defense calls further 
character witnesses. 

THE COURT: I thought I had already 

ruled on that. 

MR. BUCHWALD: I night site U. S. vs. 

Evanchik, which is 413 F 2d 9b0, Second Circuit, 19G9, 
which holds indeed that the court need not render 
any advance ruling as to the scope of cross examination 
of character witnesses. 

MR. DECHTER: To deny the Sandeval notion, 

your Honor, I believe that if this ever were to go 
that far, it is reverisble error and we respectfully 
as): the court that there is no relevancy. His prior 
arrest record should not be brought up. It is 
absolutely prejudicial to the client. 

That is the latest decision in New York, 

your Honor. 

THE COURT: I decline the motion. 

MR. DECHTER: You are going to allow that? 

T' E COURT: I decline *.o so rule. 

(In open court.) 

MR. DECHTER: Arnold wolf, please. 
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A U ri o L l) W o l F, called as a x/itness 

by defendant, having first duly affirmed, testi¬ 
fied as follows: 

DIRECT EXAMINATION 
BY MR. DECIiTER: 

0 Sir, are you a rabbi? 

A Yes. 

0 Would you please tell me whether you have 

any title within your particular area, which is Cv/own 
Heights, any title at all with any organization? 

A I am vice president of the Crown Heinhts 
Clergv Council. 

THE COURT: Crown Heights? 

THE WITNESS: Clergy Council. 

A National vice president of Aquvath Israel 

Benevolent Society. 

I am a member of Community Planning Board 
No. 8; on the board of the G6th Precinct Community 
Council, Police Community Council; on the board of nrook- 
dale, of t.he Hospital Ambulatory Committee. 

Is that enough for you or do you x/ant more. 

0 Well, are there any other organizations that 
you are involved with? 

A I am a director of th* City Corporation for 
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16 '! 


Urban I am on the board, not a director; I an on 
the board. City Corporation for Urban Concerns. 


sir? 


Would you tell the court what that in. 


That is a community-based organization 


which is concerned with Jewish poor throughout the Citv 
of Mew York, whatever their needs may be, whether it 
be job placement, welfare, .Medicare, Medicaid, lunches, 
whatever their necessities may be. 

0 Please tell the court regarding your being 
vice president of Crown Heights Clergy Council. 

Does that include other than peonle of the Jewish faith? 

A That is an interfaith clergy council of all 
ministers of all faiths concerned about the community. 
Any people in the community that need any tyne of help. 

O Are you personally involved in the Crown 
Heights area in any different capacities as a volunteer? 

A Well, I was one of the organizers of the 
Crown Heights Jewish Community Council. 

o Are you further involved in national or¬ 
ganizations working on behalf of certain ideals? 

A Well, Aguvath Israel is a national organiza¬ 


tion. 


0 What is the name of it? 
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conmunity regarding his veracity, honesty and peaceful- I 

I 

nesa? 

i 

MR. BUCIIWALD: Can I have the rruestion 

read back? j 

O Have you discussed that fact with others? 

MR. BUCIIWALD: May I have the question 

read back, your Honor? | 

THE COURT: Yes. j 

(Question read.) I 


A Yes. 

0 Could you tell us what that reputation is? 

A I would say that lie is a very sensitive in¬ 

dividual, sensitive to the needs of the oppressed, 

Jewish oppressed, if I nay use that word. He may 
have a big mouth, but doqs that bark don't bite. He 
i3 trustworthy, reliable, truthful. 

o In he peaceful? 

A I haven't seen him otherwise. He opens 

his mouth, that's about the extent of his unpeacefulness. 

o Rabbi, I as); you this: the fact that 

Mr. ltelner has been arrested a number of times qrowinq 
mainlv out of demonstrations, if not all, does that fact 
chanqe your mind? 

A If I recall correctly, I think T brought him 


SOUTHERN DIST-llIT COURT REPORTERS U S. COURTHOUSE 




1 

» . 1 

eon7 Wolf-direct 211 j 


2 

coffee in jail. The fact that lie wa 3 arrested, if j 


3 

the police qive an order to move on and they don't move j 

f 

4 

on, the police arrest. They have the riqht to arrest ' 


5 

• • , 

for such, but then aqain this is the purpose of the 


6 

demonstration, is to arouse public opinion, so they 1 


7 

don't move on. But I would say this is a sensitivity 1 


8 

1 

of his soul where he feels he's qot to express what 1 


9 i 

. 

he feels is oopression, what he feels is an injustice. 1 


10 

lie wasn't arrested for violence, to the 1 


11 

best of my knowledqe. lie was arrested at. a demon¬ 


12 

stration last week or two weeks ago, they arrested a j 


13 

hundred-and—some-odd people. j 


14 

0 Let me as): you this: Are you aware o* i 


15 

1 

i 

the present arrest and did you discuss the present 1 


16 

i arrest that he is here todav for, reqnrdinq alleqedlv 1 

j 


17 

a threat made? Are you aware of that? j 


18 

J 

A Yes. i 

* 1 


19 

0 Does that sway you in any way? j 


20 

A I am sorry? | 


2! 

° Does that sway you, sir? I 


22 

MU. nuCMWALI): Objection. ; 

, 


23 

THE COURT: Yen, sustained. It is a | 


24 

question of whether it affects his assessment of the | 


25 

reputation in the community. 1 


1 

1 

* 
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n Does the fact that he was arrested for this 
particular crime, if proven — does that affect his 
reputation, as far as you are concerned? 

A As far an the community is concerned, this 

entire tiling was a joke. 

MR. DECIITER: No further nuestions. 

MR. BUC11WALD: I have no questions of 

this witness, your Honor. 

THE COURT: Thank you very much. 

(Witness excused.) 

MR. 0ECI1TER: Mrs. Owertzman. 

ADELAIDE 0 W E R T Z M A II, called as a 

witness by defendant, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. DECHTER: 

0 Mrs. Owertzman, where do vou reside? 

A 25 Melrose Drive, New Rochelle. 

0 Is that in Westchester? 

A Westchester, yes. 

o What is your occupation? 

A I am in charge of personnel at my husband's 

office. 

0 What does your husband do? 
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A He is an attorney, Max J. Cwertzman. 

I 

0 Where does he practice? 

A 115 Broadway. 

Q Mrs. Gwertzman, do you belong to any or¬ 

ganizations that are known in the society, different 
groups? 

i 

A I an a member of the Hunter Alumni in 

I 

Westchester; I an a member of the Sylvia Poneth Wiener 
League for Cardiac Children in Westchester; the B'Mai 

I 

B'rith. 

if 

Well, there are a lot of other charitable 1 

organizations that I an a token member of, ves. ' 

0 Ho you personally know Mr. Kelner? 

A Yes., I have known him last summer for 
three months when he worked in our office. I 

s 

0 . He was employed by your firm? 

A Yes. • ,| 

( 

0 Your law firm? | 

A Yes. 

I 

0 Would you describe the duties of Mr. Kelner? 

A lie was a trial preparation man and investi¬ 

gator on the cases that we were assigned by the companies. | 
We handle work for the insurance companies 
and we prepare them for trial, and he was one of the 

i 

I 

i 
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investiqators that we had. 

o Did you have daily contact with him? 

A Oh, yes. I cnqaqed him. I interviewed 

him. 

O Please raise your voice. I don't hear 

you. 

A I say I interviewed him and I enqaqed him 

when he applied, and he met all of our demands and our 
qualifications. He was verv well qualified to do 
the type of work that v/e did. 

0 I ask you, Mrs. Gwertzman, whether you have 

discussed at any time the reputation of Mr. Kelne.r with 
others, either in your employment or in vour community? 
A Well, in our office I have. 

O Excuse me, I did not finish. It is my 

fault. Reqardinq his reputation for peacefulness, 
veracity and honesty? 

A Well, all I can say is that wc v/e re very 

surprised when we saw the pictures in the paper — 

THE COURT: Mrs. Gwertzman, that is not 

an answer to the question. 

Would you read the question back, please. 
(Question read.) 

A Yes, I have. 
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O Let me ask you this: the fact that Mr. 

Kelner was arrested a number of tines, would that 
chanqe your mind about his reputation? 

A Mot at all. Mot at all, because being ar¬ 
rested does not mean you are quiltv. We are in the 

legal field. We are in courts constantly and we 

know that just a charge of an arrest, anyone can sue 
someone. We are in civil so we don't know too much 
about criminal, but we know a person can be arrested 
but still be innocent unless convicted. 

0 A person may not even be charged other than 
arrested. Would that surprise you? 

A Yes. 

0 It is not unknown to you that a person 

may be arresteu but then not follow through v/ith an 
actual charge in court? 

MR. BUC11 WALD: Objection. 

THE COURT: Sustained. 

O The fact that this happened does not in anv 

way change your feelings towards his reputation? 

A Mot as a person, no. 

MR. HECHTER: I have no further ques¬ 

tions. 
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CROr.K HXAMINATTON 
liY MR. DUCHWALI): 

() When lie was qiven an assianment durinq thc- 

thrce-month period you know him Inst summer, I take it 
he war, dependable? 

A Very much. 

0 He said he wan qoinq to do something and 

he qot it done? 

A If he had anassighment lie didn't welch on 
it; he took care of it. lie wrote up his reports and 
got them in in time. 

0 bid you personally interview him for the 

» 

job? > , 

A Yes. 

0 In discussions with others in which you 

i 

testified as to his reputation for peacefulness, did ; 

i 

you hear he had been arrested prior to the time you 
heard him? ^ 

A No. 

I 

0 I take it he never told vou that? 

A I never asked if he was arrested. 

0 When ho applied for the. job — 

MR. DI’CIITHR: Objection. These questions 

have been answered. 

SOUTHERN DISTRICT COURT REPORTERS U S COURTHOUSE 
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Till' COURT; Hr has not- completed his 

question. 

O When he applied for the iob in vour husband's 

office, did anvone inquire whether he had ever been in 
trouble with the lav;? 

A When you see a background of a man who has 

been — 

THE COURT: Mo, no. 

A We don't cxnect anyone to be arrested who 

has been qualified to teach or he would not be teaching. 

MR. nuCHWALI): I have no further questions. 

REDIRECT EXAMINATION 


14 BY MR. DECHTER: 

15 o The very fact that Mr. Kelnar was arrested 

16 either before or after, does that change your feeling 

17 1 with resnect to this reputation? 

I 


“ ! 

MR. BEC1IWALD: 

Obiection. 

19 A 

Not at all. 


20 

MR. DECIITER: 

No further questions 

21 

MR. BUC11WALU: 

I have no further 

22 tionr.. 



23 

THE COURT: 

You are excused. 

24 

(Witness excu 

sed. ) 

25 
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2 

ARTHUR 

MILL i: R, called as a wit- 


3 

ness 

by defendant, having been first dulv affirmed, | 1 

4 

testified as follows: i 

5 

DIlinCT EXAMINATION 


6 

BY MR. DECIITER: 


7 ' 

li 

i' 

0 

Your occupation, sir? 


8 

A 

i 

I am an attorney. 


9 

i 

O 

Are you presently in practice? i 

i 

1 

1 1 

10 

A 

1 

Yes. 1 

I 

11 

0 

1 

The name of the firm? 

1 

12 

A 

I am presently with the firm of Main, 

1 

13 

Lafrentz & 

Comnanv in Manhattan. 

1 

! 

14 

O 

| 

1 

What type of litigation is that? 

15 

A 

I am a specialist in tax practice. 

I 

16 

! 0 

i 

' N 

How many years are you in practice, sir? 

i 

17 

A 

Eight years. 

1 j 

1 

| 

18 

0 

Can you tell the court what decrees you have 

1 

19 

earned over 

the period of years? 1 

20 

1 

I have mv Bachelor's degree from Citv College 

1 

21 

of Mew York 

I have a Juris Doctorate from Brooklyn 

i 

22 

Lav/ School, 

and a Master of Law degree from MYtJ. 

23 

0 

i 

What about professional grouos? 

24 

A 

I am a member of the American nar Associa- 

1 

25 

tion, the American Bar Association Section of Taxation, and j 

1 

1 1 


1 

1 

1 

I 

i 

1 
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a committee for the American Bar Association. I am 
a member of the New York State Bar Association. 

MR. BtJCIIWALD: I object on the grounds 

of relevance, your Honor. 

THE COURT: Overruled. 

l 

A I am a member of the Tax Committee of the 

Tax Se.ction of the New York State Bar Association, 
and I serve on two committees of that Tax Section. | 

In addition, I am a frequent lecturer at 

the American Management Association for courses given i 

I 

by management in business. 

0 In your social contacts do you belong to 

charitable groups? I 

A I am a treasurer of the Jewish Identity Center 
of Jerusalem, Inc. I am also counsel for several 
synagogues in my neighborhood to which I donate services j 

i 

without compensation. In addition, I serve as | 

l 

- i 

counsel and adviser to several other charitable and I 

religious organizations within the neighborhood for 
which I servo without compensation, 
n Ho vou know Mr. Kelner? 

A I know Russell Kelner for approximately 

three years. 

l 

o The fact that Mr. Kelner has linen arrested 


i 
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a number of times, would that influence your feelinqs 
towards Mr. Kelner? 

A As a natter — no, it would not. As a 

matter of fact — 

MR. BUCIiKALD: Objection. 

THE COURT: Sustained. 

O Mr. Miller, have you discussed with members 

of your firm or in your community the reputation, 
qeneral reputation, of Mr. Kelner as far as his reputation 
for peacefulness, veracity and honesty? 

A Yes, I have. 

MR. nUCItlJALD: Objection. 

THE COURT: Sustained. 

o Where do you live, sir? 

A I live in Tlatbush. 

O The exact address? 

A 1803 Avenue R in Brooklyn. Mv practice 

is in Manhattan. My office is at 280 Pari: Avenue, 

and as a treasurer of several of the Jewish Identity 
Centers I also spend a qood dear of time at 1133 Broadway 
in the Rorounh of Manhattan. 

o Have you discussed the reputation of Mr. Kelner 

with others ns to his reputation for honesty, veracity 
and peacefulness? 
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A I've discussed his reputation for those items 
in all these areas: one, where 1 reside, where I 

practice, and where I donate my services to charity. 

O What is that? 

A He has a wonderful reputation within the 

community with respect to his honesty, devotion to his 
people, his dedication to his cause, to his people for 
helpinq people, his reputation for peacefulness is again 
one of his highest characters. 

The general feeling of the community when 
they heard the statements which were attributed to Mr. 


13 1 Kelner was one of complete shoch. 


14 li 


MR. BUCIIWALD: 


Objection. 


THE COURT: Sustained. Strike out the 


last. 


0 The fact that Mr. Kelner had a series of 


arrests, dees that in any way influence your feelings 
towars him as for his reputation for peacefulness? 


A Uo. Again, I am familiar with all of his 

arrests having represented Mr. Kelner in several of those 
charges. All of the charges, to nv knowledge, did 


not represent crimen or allegations involving nonoeaceful- 
ness. They were all acts of peaceful protest in demon¬ 
stration of the rights of oppressed people throughout 


■v “ 

- 5 ^ , 
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zz 3 


2 

the world; 

so that the fact that he has 

been arrested 


3 

for thdse 

things are well within the character of a peace- i 


4 

ful, i'.onest person. 



5 

0 

If it came to your attention 

that ho was | 


6 

arrested for something which the United 

States attorney 


7 

would consider illeqal, would you chance 

your opinion 

i 

8 

ar, far as 

his character? 

1 

9 

A 

No, sir. 

' 1 

10 

l 

11R. HUCHWALD: Objection. 

• i 

i 

11 | 

ii 

Tin: COURT: Sustained. 

Strike it out. 

12 ! 

° 

The fact that Mr. Kelner was 

arrested on 

13 

different 

* . ‘ I 

charges, does that fact in itself change his 

14 

i 

reputation 

as far as people whom vou know and his charac- | 

15 1 

ter in the 

I 

l 

community? 

1 | 
i 

ie | 

MR. BUCHWALD: Objection. 


i 

17 

1 

| 

THE COURT: Sustained. 



18 

i 

t 

.1 

MR. DECIITER: No further questions. •< 

< 

1 

19 

CROSS EXAMINATION 

• 

20 

BY MR. BUCHWALD: 


| 

21 

o 

I take it you have been Mr. 

Kelner's 


22 

attorney? 




* 23 

A 

In some matters. 


1 

21 

0 

Not tax matters? 


1 

1 

25 

A 

Not that I can recall#no. 


i 

i 

i 

1 


1 

i 
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O \Ui was arrested and you represented him? 

A Some matters were followinq an arrest and 

others were business matters. 

o 1133 Broadway, what is that? 

A That's an office of the Jewish Identity Center, 

which is a charitable organisation incorporated under 
the laws of New York Btate and exomnt from taxation under 
the Internal Revenue Code. 

0 Is the JDL office there too? 

A Yes. 

Q You have been there? 

A Yes. 

0 You have seen Mr. Kelner in that office? 

A Yes. 

0 You have seen him sitting — 

MR. DECIITER: Objection to the irrelevancy 

of the questions — 

THE COURT: He has not finished. 

MR. DECIITER: I have heard the question, 

the nuestion before that and the question from that. 

MR. BUCIIUALl): This is as to how well 

he knows the defendant, your Honor. 

n Have you seen him sitting behind the desk 

depicted in Government's Exhibit 3? 
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A Tliat particular desk? I recognize-- the 
picture as being of Mr. Kelner. Whether or not I 

have seen him in the office behind that particular 
desk — I thought the picture of Rabbi Kahaner was on 
the other side. I have seen him in the JDL office, 
yes. 

0 Back in November of last vear he did have 
a des); there, did he not? 

MR. DECIITER: Objection to any relevance 

to these remarks. 

THE COURT: Sustained. 

0 T take it you consider yourself a friend of 
Mr. Kelner's? 

A Well, my original acquaintanceship did not 
start out as a friendship. 

o What do you consider him as riqht now? 

A A friend, and proud of it. 

0 You indicated that you were not aware of 

anv arrests in other than demonstrations, is that cor¬ 

rect? 

A Yos, I believe that's correct. 

0 Have you heard of any such arrests in dis¬ 

cussions with people when you arrived at your testimony 
of his reputation for peacefulness? 


i 

i 

i 

I 


i 


i 


i 


i 


I 
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1 

1 

P'fa 


2 

A 

Excuse me. Repeat the question. 

1 

! 3 


| 

(Question read.) 

1 


; 4 

A 

Ho. My observation as to the arrest record ' jjjl 

5 

is based on 

my own viewing of Mr. Kelner's arrest record 1 

, e 

which was handed to me as his attorney. 1 

7 

1 

Have you heard that he was arrested lay * ■ 

8 

federal authorities on December 20, 1973 for ^ 1 

9 

assaultinq 

a foreign official, namely, an Egyptian j 

1 

10 

diplomat? 

1 


11 


MR. DECIITER: Objection. 

12 


THE COURT: Overruled. 

13 

o 

Have vou heard that? 

•* i 

14 

A 

I was aware of it. I had not heard that 

* 1 

15 i 

1 

throuqh the 

community* 

. 

16 

0 

You didn't represent him in that case, did 

17 

you? 

• 

18 

A 

Mo, I did not. 

| 

19 


1 

• l 

20 


1 

| 

21 


1 | 

| 

1 

22 


• 

23 


• 

1 

| 

24 



1 

1 

i 

25 
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4b pm pqrf 1 A. Miller-cross 

0 Have you heard that he was arrested by the New 
York City Police on February 10, 1975 at Temple Emanuel 
on charges of criminal trespass after refusing to leave the 
synagogue? 

A I was aware of that. That is not crimes within 
the reputation I testified to. 

0 Did you hear about that in the community? 

A Not with respect to Mr. Kelner. I am aware of 
that as a member of the JDL and not within the community 
itself. The community does not regard that as crimes. 

0 You do not regard it as a crime? 

A I regard i‘ as a violation of the law if he is 
found guilty. I do not necessarily regard saving people 
who are oppressed as a crime. In fact it is a requirement 
under my religion. 

Q You yourself are a member of the JDL? 

A Yes, and proud of it. 

0 Have you heard that on May 13, 1971 Mr. Kelner 
was arrested by federal authorities in Philadelphia 
for conspiracy to violate the Federal Firearms Act? 

A No. 

Q I take it — 

MR. DECHTER: Objection, your Honor as to whether 
this constituted a crime and even if it was a crime whether 
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this should bo admitted sir-o I do not hrliove that it 
was charged subsequent to that -- 

THE COURT: Objection overruled. 

A I am not usually in Philadelphia and hear what 

goes on there. 

q Xs it your testimony, sir, that given your member¬ 
ship in the JDL and your association with the JDL and your 
own personal views that assault upon a foreign official 
is not — 

MR. DECHTER: Objection to what the personal views 
of the characger witness is here. What is germane here is 
what Mr. Kelner's reputation is. There is no reason for 
this — 

THE COURT: Overruled. 

Q — is not something which forms part of the man's 

reputation? 

A Repeat that. 

(Question read.) 

A Tt may or may not depending on the attending 
circumstances. If one were to assault a foreign official 
per so yes, that may have a bearinq on my own evaluation 
of his reputation. I do not consider Mr.. Arafat we 
won't call him a foreign official; I consider him a murderer* 
any statements made with respect to Mr. Arafat, any person 
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1 

Pfjrf 3 A. Miller-cror.s 

2 

who makes such statements about him, his character goes up 

3 

in my book, his character with respect to the entire 


community goes up. 

5 

(Applause in court room.) 

G 

A The entire community whether they belong to 

7 

JDL or not express the feelings that Mr. Kelner has expresses 

8 

knowjng my affiliation with JDL. 

9 

THE COURT: I will make a statement that this is 

10 

a court room in which we are trying a case and the jury is 

1 11 

I 

to decide the case here on the evidence they hear in the 

12 

1 

court room. If I hear any more of this I will have the 



13 | 

1 

court room completely empty. 

14 i 



You may proceed. 

15 

Q Am I correct, sir, that as a member of the Dar 

16 

of the State of New York, a member of the ADA and New York 

17 

State Bar Association with eight years of practice as a 

18 

lawyer, that it is your personal view that an assault 

19 

1 

1 . . 

upon someone with whom you disagree, with whom you disagree 

20 

strongly, such an assault is not a crime? 

21 

MR. DECHTER: Objection, your Honor. 

22 

THE COURT: Overruled. 

*' 23 



MR. DECHTER: Objection, your Honor. It has to 

24 

do with whether there is any conviction here and not the 

25 



views — 
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pgrf 4 A. Miller-cross 

THE COURT: The jury is required to assess each 
witness that gives testimony. The objection is overruled. 

MR. DECHTER: I respectfully state to the Court 
that the U. S. Attorney is going far afield where he is 
attacking the character of the person sitting here which 
detracts from Mr. Kelner who is on trial. 

THE COURT: Your objection is overruled. 

THE WITNESS: Rephrase the last part. 

MR. BUCHWALD: May we have the question read back? 

THE WITNESS: Just the last part but,okay. 

(Question read.) 

A Depending on the degree of disagreement, most 
definitely. If one were to get up and said to put me 
in an oven, an assault on him is not a crime but justified 
most definitely. 

MR. 11UCHWALD: I have no further questions. 

THE COURT: Any redirect? 

REDIRECT EXAMINATION 
BY MR. DECHTER: 

Q In regard, Mr. Miller, to statements made by the 
U. S. Attorney of an arrest allegedly on an Egyptian 
official, are you aware of the fact that Mr. Kelner was 
not even charged with this crime? As a matter of fact he 
was assaulted by an Engyptian. Isn't that something 
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pgrf 5 ^ A. Miller*redirect 

2 

you are aware of, sir? 

3 

MR. BUCHWALD: Objection, your Honor. 

9 * 

THE COURT: Overruled. 

' 

r> 

1 

j 

A Yes, sir, I am aware of it. In fact my outrage at 

6 

hearing what happened to Mr. Kelner -- 

7 

THE COURT: Ho, no. That's it. You have 

8 ; 

answered the question. 

9 

Q Mr. Miller, do you know or have you seen any crintin 

10 

record of convictions for Mr. Kelner as his attorney 

► 11 

at any time? 

12 

A . In none of the matters which I represented him 

13 

to my knowledge was he found guilty in those instances. 

14 j 

0 To your knowledge, today, are you aware of any 

15 1 

1 

convictions that Mr. Kelner has? 

16 ' 

| 

MR. BUCHWALD: Objection, your Honor. 

1 * 

1? : 

1 THE COURT: Overruled. 

18 

! 

. 

A No, sir, I do not. 

19 ! 

MR. DECHTER: No further questions. 

20 

' 

THE COURT: Anything further? 

21 

MR. BUCHWALD: Nothing further, your Honor. 

22 

THE COURT: You arc excused. 

23 

(Witness excused.) 

24 

MR. DECHTER: I call Russell Kelner to the stand, 

25 

your Honor. 

1 
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pgrf 6 

RUSSELL KELNER, being duly affirmed, 

was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. DECIITER: 

Q How old are you, Mr. Kelner? 

A 34 years old. 

0 Where have you resided other than New York? 

A I lived most of my life to be specific 32 years 
in Philadelphia. 

Q So you have been in New York for two years? 

A That is correct. 

Q Would you tell the Court about your educational 
background? 

A I'm a graduate of Pennsylvania State University. 

I majored in Spanish language culture and literature. 

I am also a graduate of the Army Reserve Officers Training 
Program having received orders for the Panama Canal Zone as 
a second lieutenant. 

I as well have had post-graduate experience. 

I studied in Spain at the University of Valencia on 
a fellowship from the School District of Philadelphia. 

Also I spent a summer in Israel with another fellowship from 
the Hoard of Education in Philadelphia studying at 
Tel Aviv University. 



v miiiuN iiu.net count rei'ortfry u.» couriuoim: 
FOLIV . HARE. NIAV YORK. NY. - Wl-W.’i* 


233 


l 


2 


3 

4 


I 


5 


7 

8 
9 


10 

11 


14 


15 .1 

t 

16 

i 

17 

18 

19 

! 

20 

21 I 

22 



25 


i 


pqrf 7 Kclnor-diroct 

t> Could you toll the Court what your employment recor 
has boon subsequent to qraduating college? 

A I taught in the school system at Philadelphia 
as a high school Spanish teacher for ten years. 

Q Are you a licensed certified teacher? 

A In Pennsylvania, I have tenure. I taught for ten 
years as a high school Spanish teacher and served one eight 
month period in 1968, 1969 as an acting department head 
supervising 18 teachers in a combined department o r foreign 
language, music, home economics and art. 

In addition, I had taught workshops in certificate 
course for Spanish teachers and also French teachers 
emphasizing the modem methods and language instruction. 

Also in the school district of Philadelphia 
I was a referee in the sport of soccer for intercollegiate 
games, also having served for the National Colleqiate 
Athletic Association, as a referee for collegiate games. 

Since my teaching in Philadelphia — I actually 
left the school system in Philadelphia in 1973 to fill a 
position that was vacant in the Jewish Defense League in 
New York because I felt that the situation that was in the 
mildest a strong organization was necessitated by the Jewish 
community in America fbr supporting the survival and the 
existence of the State of Israel. I took the job with the 
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JDL in New York in 1973. 

Last: year, about the middle of 1974 , the Jewish 

Defense League underwrnt a reorganization and at that time, 
as a previous witness has testified, I worked for the ; 

Gwertman law firm in Manhattan as an investigator and trial , 

preparation assistant. I 

Q Are you presently a paid employee of the Jewish , 

Defense League? 

A Yes, I am. 

q What office do you hold? 

A I hold the office of office manager and sometimes 

called operations officer, at 1133 Broadway. 

Q What duties does an office manager for the Jewish 

Defense League entail? 

A My duties entail coordinating the activities 
of the organization, making sure that there is communications 
between the national office in New York and the chapters 
throughout the United States and in England, Australia 
and Canada, to make sure that the membership process and 
fund raising processes are carried out effectively on a day 

by day basi3. 

I also assist in the preparation of demonstrations, 
preparations of public relations materials, press releases, 
signs, public relations paraphernalia, that are all used 
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1 

pqrf 9 Kelner-direct 


2 

for carrying an issue to the public by way of demon r.t rat ions. 


:» 

0 Have you had experience with young students, Mr. 


/ i 

Kelner? 


5 

| A Yes. 


1 

6 i 

Q What is your relationship? 


7 

A I taught, of course, for ten years in the school 


8 

district at Philadelphia at the high school level. In 


9 

addition to that I had some experience when I was just 


10 

beginning my teaching career and teaching junior high school 


11 

for several months. In 1967 and 1968 as well I coached 


12 

soccer for the Department of Recreation in Philadelphia, 


13 

boys teams of the ages of about 10 to 14. 


14 i 

i 

Q In your experience teaching did you teach Spanish 


15 

i 

languages only? 

4 


,6 ■ 

1 

A For most of the ten years I taught Spanish but 


« ! 

1 

for a brief period when I initially began my career I 


18 

i 

l 

did teach French as well. 


19 | 

Q Were you head of the department at the age of 26? 


20 

A Between 26 and 27, yes. 


21 

Q You headed the department? 


22 

A That's right. 


' 23 

, Q How many teachers if you can ~ecall were under 


24 

your supervision? 


25 

A I believe I stated that there were about 18. 
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22 


23 


0 Are you married or single? 

A I am single. 

0 When you were in Philadelphia had you lived 
with your parents? 

A Yes, I did live with my parents when I was in 
Philadelphia. 

0 Do you hold other than teaching licenses, any 
other professional license? 

A None other than the certification I have as a 
referee with the NCAA and the United States Soccer Football 
Association. 

Q Were you planning at this time, Mr. Kelner, to 
secure a position with the school system sometime in the 
future? 

A Yes, I have applied — I quess you are referring 
to an application I've made to the school district of Ntw 
York. I am seeking certification in New York State and I 
have applied, I've taken the written exams, I've passed 
as well the substitute oral exams, and I'm expecting or 
hoping for a notification that I have been certified in the 
near future. 


1 

) 



> 
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I 

i 


May 11, 1971; do you recall an arrest made by 
federal authorities regarding firearms? Was there such an 
arrest? 

A I remember members of the AT&F, the 
Alcohol, Tobacco and Firearms coming in and pushing my 
parents aside. 

Q And what happened? 

A I was arrested. 

Q What was the disposition of that arrest? 

A All charges against me were dismissed by Judge 
Weinstein in the Eastern District of New York. 

0 Do you recall December 24, 1971 in Philadelphia 
regarding a breach of peace? Was there such an arrest? 

A I had several such arrests stemming from demonstra-• 
tions in both the Jewish Defense League in Now York and I 

Philadelphia. To be truthful, I don't recall that one 
specifically. These arrests came out of demonstrations 
or other activities of the JDL to bring to public view 
certain issues that were of concern, certain issues of 
injustice or human suffering that required action by either 
organizations in the Jewish community or established 
agencies of the Government. Because no action was being • 

taken by the established agencies, the JDL was involved in 
bringing these issues to the public. t 
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2 


Occasionally, since there was very close surveillan' 1 


3 

by police 

or agents, federal agents, on our activities. 

f 

4 

1 there were arrests. Some of these were preventative 


5 

arrests, perhaps, to prevent clashes or confrontations. 


6 


This to which you are alluding is probably one 


7 

of the many on which I was arrested which were of that nature.! 

1 1 


8 

0 

Mr. Kelner, were you ever convicted of those crimes 1 


9 

which the 

It 

U.S. Attorney mentioned, I won't go through each 


10 

1 

II 

one. Were 

1 

you convicted of those crimes? 

j 


11 | 

A 

Absolutely not. 


12 

Q 

Do you recall November 7, 1973, New York City, 


13 

charged with possession of a dangerous weapon? 


14 

A 

Yes, I do. 


15 | Q 

i 

What was the disposition of that case? 

0 


16 i 

I 

A 

The case was, as far as I know, the record even 


17 

says that 

there was no arraignment bn that particular matter. 


18 

Q 

1 

You weren't even arraigned in court. 


19 

A 

I read the sheet myself. It came from Albany. 


20 

There was 

no arraignment. The carge was dismissed. That 


21 

which I had in my hand happened to bo a rubber tube 


22 

1 

which I was carrying, the day you are referring to, 1973, 

9 

23 

1 

is that correct? 


24 

0 

i 

Right. 


25 

A 

i 

Was the day of the outbreak of the Yom Kippur 
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War when the war in the Middle East started in October. 

I guess it was, ' 73 . 

There was a confrontation in front of the 
Israeli Consulate at 800 Second Avenue. There was a large 

group of Arab students or Arab citisens of Mew York or perhap,. 

some who were not citizers thaf 

S that had come out to demonstrate ( 

at the Israeli Consulate as the war broke out. J 

Myself and others went on the scene and went | 

for the solo puroose nf m ,i,i 

purpose of making sure that there was 

no damage'to be done to the Israeli Consulate. 

1 was arrested on the scene, as I have explained ■ 

before, perhaps because the police thought there might be ‘ f 

some sort of a clash. There was no conviction, there was , j 
no arraianment even on that case. fa 

° So that many of your cases it never even came to | * 
court, isn't that so? [~ 

a ■ i ! 

That is absolutely correct 

n ‘ • I 1 

Have I personally represented you in one or two \ * 

arrests where there was no conviction? ' £ 

I I 

MR. BUCHWALD: Objection. 

THE COURT, yes, sustained as to form. j j. 

o Were you arrested at Temple Emanuel on some charge?,' “ 
Will you tell the Court what that was about? ; -f 

A Yea. incidentally that c„e is still pending ^ 


SOUTHERN IMS IRICT COURT RM'ORTLRS. U*. COURTHO, s, 
K'll.V UAH I NliV NV - ... 




241 


1 

2 

3 

4 

I 

5 !i 

6 ! 

7 

8 

9 

10 

11 

12 

13 

.14 

15 

16 

17 

18 
. 



22 

23 

24 

25 


e or£ 5 Kelner-direct 

in New York. Myself and Rabbi Maier Kahane, the head of i 

, 1 


JDL and about six other people, mostly people in the j 

early 20s, went to Temple Emanuel on an afternoon of I guess ; 

I 

it was February at about — 

Q February 10th. i 

A February 10th and we sat down in the main 
sanctuary of the temple. We were the only ones in the main j 
sanctuary. The santuary of Temple Emanuel happens to be very, 
large, it is enormous, it is one of the largest temples 
I have seen in America. 

We sat down and we were reading from the 
scriptures and Rabbi Kahane was lecturing to the six , 

or seven or us who were there. One reason we w»nt there was | 
to call attention to the fact that the reform rabbinate, 

i 

the reform rabbis of America were silent and inactive on the ^ 
matters of the Middle East. ; 

Vie in JDL under Rabbi Kahane's leadership were 


very concerned with the tendency in the Middle East and 
the tendency of the American foreign policy to put Israel 
under pressure to give up its territories putting Israel 
in a position where its future, its existence would be 
jeopardized. 

We feel that there should be an outcry 
by the rabbies throughout America and in order to bring 


I 

1 

i 


I 


i 


m hi mi kn 


LMiuuuiuyu 


242 


eorf 6 


Kelner-direct 


our feeling, our belief to the public, we went into Temple 
Emanuel with no intention of causing any dir.ruption 


at nil. 


We sat and we prayed in the main santuary. 


Members of the temple who obviously don't share the views 
that we have came in and told us that if we didn't leave by 
5:00 o'clock when the temple supposedly closes that we would 


be arrested. 


We explained to them why we were there. We 
explained we wanted to remain the entire evening peacefully, 
this type of activity, you will recall, has been done many 
times in the past by non-Jewish groups throughout the 
country. I even recall recently a group of American 


Indians -*• 


MR. BUCHWALD: Objection. 

THE COURT: Sustained. 

A What we did was of really no consequence to the 
temple at all, but they unfortunately did not agree to 
our staying there even peacefully and the police were summonei 
and we were put under arrest for trespassing and that is 

the entire case. i 

It is still pending down the street in 100 

Centre Street. 

0 Mr. Kelner, have you committed a violent act? 
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A I don't recall any. 

0 Again I ask you whether to this date there has 
ever been one solitary conviction since you have been 16 
years old? 

A None other than that $25 fine that I mentioned 
to you previously. 

Q Mr.Kolner, I show you — 

MR. DF.CIITER: May 1 have Government's Exhibit 2?. 

Q I show you Government Exhibit 2, the second 
paragraph. Are you familiar with the statements on that 
exhibit? 

A Well, I have seen this exhibit within the last 
couple of days here in court. 

0 Would you read it, please, to the Court? 

A Yes, this is apparently the United Press 

International wire of November 11, 1974 which states: 

"The Jewish Defense League —" 

Q Louder. 

A "The Jewish Defense League holds news conference 

to allege threats have been made against JDL by 

Palestine Liberation Organization, 1133 Broadway at 26th 

Street, Room 1026, 8:00 p.m. 

Q That means — are you saying there that the Jewish 

Defense League was threatened by the PLO? 

SOUTHERN lilt’. RICT COURT REPORTERS, ll.t COURT HOI xF 
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MR. BUCIIWALD: .Objection. 

f 

THE COURT: Sustained. The exhibit speaks for 

itself. 

Q Did you hold a news conference that day? 

A Yes, we did. 

Q What was the purpose for the news conference? 

A The purpose of the new conference as it states in 
the UPI wire and the UPI wire was indeed put out, 

printed as a result of a call from the office of the Jewish 

Defense League. 

The purpose of the news conference was to respond 
to threats that we indeed received from aliened members 
of the Palestine Liberation Organization. 

Q Was that on November 11, 1974? 

A As stated, yes. 

Q Do you know who made that call? 

A I do not recall specifically who made it, but 

it was more than likely someone in our office. I do recall 

that calls were made to invite the press to our offices. 

0 Did you personally make any call asking anyone 

to come to the JDL office that day? 

A I don't recall making the phone calls myself. 

Normally I do not. 

We have staff personnel, secretaries and volunteers 

southern i,miner court reporters. ii.s. cuurtho"'»- 
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who handle that chore. 

0. Let me ask you this: 

Were you receiving calls from the different media, 
TV and so forth, weeks in advance regarding the pending 
Arafat visit? 

A Yes, indeed, for I don't know how many weeks, we 
had been receiving calls virtually daily. Not only from 
agencies of the media here in America, but also from abroad. 
We received inquiries by phone as to what plans the JDL had 
for responding or reacting to the outrageous visit 
of Yasir Arafat to the United Nations. 

0 What was your response? Did you personally have 
any response? 

A Where? 

% 

0 In regard to these calls prior to November 11th. 

A As I recall, we had told — 

0 I am sorry if I didn't make it clear. I asked 

if you personally responded. 

A At times, yes. . 

0 You know essentially what you said at that time? 

A I recall that I had told the reporters or editors 

who had called us that we would continue demonstrating at 
the Waldorf-Astoria Hotel. Of course this was specifically 
only when it was publicly announced that the Waldorf 
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would be used as a lodging for Arafat, I think that was only 
a few days before his arrival, that we would be demonstrating; 
at the UN and that of course, in addition, explained our 
outrage and shock at the unusual precedent by the United 
Nations and America for allowing such a man into the 


country. 

Q Did you or any of your associates involve 
yourselves in demonstrations in New York City? 

A Yes, there were a number of demonstrations. 

i t 

Q In and about let's say within a month before Arafat' 
visit, November 11th? 

A There were demonstrations near the UN. 

Q How would you describe those kind of demonstra¬ 
tions? ; 

A They were basically peaceful demonstrations, 
sign carrying demonstrations, but loud with chanting of 

1 

I 

slogans. 

I 

Q Do you recall some of the slogans? 

i 

A Well, slogans like there is no Palestine and no, 

i 

no, PLO and Israel must live. 

0 Let me ask you this, Mr. Kelneri 

Are you aware that groups like NAACP, Core, 
Vietnamese Day Parade, peace groups, are you aware of 
the fact that they hold demonstrations. Weathermen, 


suimunN ms iMCi counr heportehs. m coubthoim 
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/o'; , 

do th*y hold demonstrations in New York? 

.V 

), , V' * 

A I believe they do. 

V ?i'v - • 

• 0 v AjJere you aware of some of their demonstrations? 

V 

A I think there were some at that time also. 

Q Do you know whether there were slogans in their 
demonstrations? 


MR. BUCKWALD: Objection. 


THE COURT: Sustained. 


Q Mr. Kelner, I want you to think about this for a 
second and think carefully and honestly. 

Did you utter a threat to one Yasir Arafat? 


A I did utter something that sounded like a threat, 
but it was not a threat. / 


0 Did you make any statement at that time? / 

A The statement that I made on WPIX television was 
one that on the surface appeared like a threat. But the 

’ N 

fact of the matter is we in JDL knew that with the_ 


x . # 

security precautions, the unprecedented security cautions 
in New York City carried out by the Hew York Police Force 
and federal authorities, it was impossible to reach Mr. 
Arafat. It was utterly impossible and if we had 
planned to actually carry out such a thing, it is very 
unlikely that we would have brought it to television in 
advance. 
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2 

0 Did you have any intention to harm one Ynsir 

3 

Ara fat? 

4 

A .1 have very strong feelings about Yasir Arafat, 

5 i‘ 

very similar to the feelings that I have about Adolph 

6 t 

! 

Hitler and I can't say what I would do if I were to face 

1 

7 

him face to face on the street and I am sure that many 

8 

people in this court and many people in Hew York might lose 

9 

control of themselves if they were to meet him. 

10 

We had no plans neither I nor Jewish Defense 

11 

T-namie ah. that time to carrv out an assassination 

12 

because we knew that it would be impossible. It would be 

13 j 

| 

futile. 

14 

Q Again, would you characterize your actions 

1 

15 

1 • 

as one of threats? 

16 

A No, I would not. 

17 

Q Let us go back to about B:00 p.m. in the 

18 

JDL office. Were you there that day? 

19 

A I believe so, November 11, 1974. 

20 


21 


22 


23 

1 

• 

24 


25 

son iHF.tN immcr count tiKJtnns. n% ouimn* •» 



tGb 


1 


oonl 


1'elncr-direct 


24!) 


f 


2 

3 

4 

5 

6 
7 
a 

9 

10 


11 

12 

13 

14 


|i 

i 



i 


17 

18 

19 

20 
21 
22 

23 

24 

25 


0 I don't hear you, sir. 

A Yes, November 11, *74, 0 p.m. 

o Did there come a time when a minber of re¬ 
porters and media people came to vour office? 

A Yes, indeed. 

i 

Q How manv? ^ 

A Well, so many that our office, as Mr. Miller 
previously described as beinq 10 foot by 10 foot, 

1 

there was no room to move in the office. The office 
was packed with reporters who were practically frothing 
from the mouth, they were so hungry for a storv. 

Q You mean they were badgering you? 

A They came seeking a story that they would 
use to sell papers and broadcasts. 

O Were they looking for sensational news? 

MR. DUCIIWALl): Objection. 

THE COURT: Sustained. 

Q How would you describe the kind of ques¬ 
tions asked that day of you? 

A The questions were leading questions, b. sically. 

Incidentally, there were manv questions that were asked 
that were not brought to the attention of the jurors 
because many of the tancs of that press conference were 
not presented here in court. 
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There ware tapes, as Mr. Miller said, that 
were runninq before he began to interview me. 

The discussion centered mainly and principally 
around the threats that the JDL received from PLO in 
New York. 

1 will bring to your recollection an incident 
that occurred a few weeks before this PI, some tine in 
October, when one official cf the Palestine terrorist 
organization on Park Avenue, where they have an office, 
was assaulted and was removed to a hospital. 

At that time it was alleged by the PLO 
in New York, and perhaps by the news media, that the 
JDL may have had something to do with that, which we 
did not, and we had been receiving threats ever since 
that incident, we received threats ir« our offices bv 
way of telephone, and the press conference on November 
11th was called as the wire says, the UPI wire, 
for the purpose of responding to and discussing those 
threats from PLO, to express the fact that we in JDL, 
who present an image of a new Jew that does not sit 
back waiting to be attacked, waiting to be assaulted 
or waiting to be taken to the ovens, that we will not 
sit idly by, that v/e will defend ourselves. 

0 So that actually you were responding ner- 
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sonally to a threat that nay have been to your life? 


MR. BUCHWALI): Objection. 


THE COURT: Sustained. 


o Did you believe that there was a possi- 


bilitv that a PLO member or a qroup of any sort could 
. arm /ou? 


A Of course. 


MR. BUCIIWALI). 


nature of the question. 


Objection to the leading 


THE COURT: Yes, sustained. 


Strike out 


the answer. 


o Did it ever occur to you in the sensitive 
position that you held as an office, nanaqer the 
possibility of what could happen? 


A I was very cautious, yes. 

0 Did you have security measures taken in 


that office? 


A That is right. 


As Mr. Miller described, 


we maintained young men, who are trained in self- 
defense, in karate and such a»*ts, \*ho were posted in 
the hall outside our office and in the lobby downstairr 
constantly. 

0 When the reporters came they were escorted 
inside the office? 


touTMCNN OU1 «i:t count ncnontcns. u ». countho-jh 

roctf *0 iNN*. Nt» VONN. N.T CO T-MM 


< 



eon 4 


Kelner-direct 


A I believe no. 

0 Wan there a great deal of noiso and talking 
going on v/hile you were in that sam» roon? 

A Yes, there was. 

o Was there confusion? 

A Well, I wouldn't call it confusion, but 


there was a definite uneasy situation. 


Every reporter. 


n 

i4 :! 


it seemed, wanted to pet his own story, wanted to ask 
his own questions and wanted to get the answers before 
any other reporter would. 

0 Are you saving that maybe two or three re¬ 
porters were askinq you questions at the sane time? 

A Absolutely. 


reporter? 


Did you always hear every question of each 


A I did, yes. 

0 Did one hinge on the other or did thev each 
one separately interview you? 

A Well, it was sort of at random. I would 
answer one question of one reporter and orancinq to 
another one and thon another, trying to satisfy all of 


them. 


If you gave thorn an answer that you think vou 


would want to have a study group set up to no into the 
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2 

i*oot causes of the PI..O, would that have satisfied the | 


3 

reporters? ; 


4 

nn. BUCIIWALD: Objection. | 


5 

A Very unlikely. . 


6 

THE COURT: Sustained. Strike the answer, j 

• 

7 

O The fact that you spoke that day, v/ere th^se | 


8 

in response to inflammatory statements asked of you? 


9 

MR. BUCIIWALD: Objection. 

i 


10 

TIIE COURT: Sustained. 

i 


. 11 

0 Could you recall one or two of the questions 1 


12 

asked by one of the reporters or any of the reporters? 


13 

A Ye3, they asked reqardinq the threats we 


14 

received from PLO, from whom we had received them and ; 


15 

by what medium, and they asked what our response would 


16 

be co those threats. 

• l 


17 

Midway in the press conference the que3- , 


18 

tions started to deal with Yasir Arafat himself, and 


19 

by the nature of the questions cominq from the re- 

. i 


20 

porters it was very obvious that they wanted an out- •' 


21 

raqeous or sensational response from JDL as to in what 

1 > 


22 

way JDL would de.al with Yasir Arafat. , 

V>- 

23 

0 Therefore, you supplied.them with that 


24 

kind of answer, is that so? 

1 1 


25 

A Well, havinq dealt with the press a number 
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of tines in JDL, you know that if you want to maintain 
a good relationship with the press you have to give thm 
what they are lookina for and I then began * j realize 
what they were looking for and that is the film that 
we saw here todav. 


0 And therefore you made outrageous state¬ 

ments? 

A Yes, indeed. 

0 Would you characterize them as being 

bombastic or overexaggeratad? 

A They were from the heart. However, I quess 

since — what can I say? I won't say they were 
exaggerated. I don't know what I would have done, 
as I said before, if I had met Yasir Arafat face to 
face, but there was no plan as the film alleges there 
was. 

0 Well* then, you believe that anv individual, 

Jewish or not, would have reacted in a most direct wav 
to one Yasir Arafat, who is an out and out murderer, 
is that right? 


MR. nuCHWAI.U: Objection to th» form of 


the question. 


Till' COURT: Sustained. 

Lot me auk you, Mr. Kolners Are you aware of 


t * 
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the fact that Yasir Arafat is responsible for the murder 
of an American ambassador in Khartoum, are you aware 
of that? 

MR. BUCIIWALD• Objection, your Honor. 

THE COURT: Sustained. 

0 Are you aware of the fact that Yasir Arafat ~ 
MR. BUCHWALI): Your Honor, the same objec¬ 

tion. 

THE COURT: Yes, sustained. 

MR. DECHTER: Your Honor, I have not had 

an opportunity to state what I am goinq to ask before 
the question is immediately objected to. 

THE COURT: Mr. Buchwald has an anticina- 

I 

tion and I will hear you at the side bar. 

(At the side bar.) 

THE COURT: Read me back that last question 

and answer. 

(Record read.) 

THE COURT: Is this qoinq to be more of 

the same? 13 that where you are qoino? 

Just tell me. 

MR. DECHTER: Yes. One of the thinqs 

that have to be brouqht out is the onqoinq situation, 
the circumstances rc<inrding what provoked a man to 
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make statements and I would not go through everv one 
of his crimes because it would take me years to do 
that. 

THE COURT: I sustain the objection to 

that. 


MR. DECHTER.; Your Honor, I respectfully 
ask that when coui.sel — I must put this on the record —— 
when the U. S. attorney, in making remarks,every time 
I would attempt to interfere with that remark by making 
an objection, your Honor did not allow that. 

Immediately when I tried to ask a question, 
even without knowing what I was going to say, I 
could have said anything -- 

THE COURT: But I anticipated what you 

were going to say and you confirmed that my anticipation 
was correct. 

MR. DECHTER: I anticipated what this gentle 

man was goinq to say, but it doesn't happen the other 
way around. 

I would request a little impartialitv. 

THE COURT: I trust vou are receiving 

it. 


MR. DECHTER: Thank you. 

(In open court.) 
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THE COURT: How much lonqer do you 

. * * I 

anticipate being. 

I instruct you again, ladies and gentlemen, 
it is only the answers to the questions that are 
evidence and not the quesions themselves to which there 
was no answer or to which the answer was stricken out. 

| 

Go ahead. I 

BY MR. DECIITER: • ! 

Q That day, November *1, 1974, with reporters 
all on top of you asking the questions that they did 
in rapid fire, how did you feel at that particular 
time? ' -I 

MR. BUCHWALD: Objection as to the form j 

of the question, the leading nature. i 

THE COURT: Sustained as to form. i 

0 Let me ask you again. I 

What was your own personal feeling when the^e • ! 
questions were asked, the frame of mind you were in at 
that time? I 

I 

A Before tho reporters even came I had been 

I 

l 

very uneasy, very upset and frustrated with the arrival 
or the imminent arrival of Yasir Arafat and at the time 
they came I knew that it was upon mv shoulders, perhaps 
more on my shoulders than on the shoulders of any other 

I 
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Jev; in America, to express the viewpoint of a concerned 

* . « * . 

Jew toward the arrival of Arafat. t 

0 . It is a question of belief. What was 
your belief, Mr.Kelner? 

A My belief was that it was very unjust to 
allow the head of a terrorist orqanization that has killed 
children to come into the United States without any in¬ 
dictment of him whatsoever. 

Q Were you expressing those beliefs durinq 
the filminq of that episode that we saw in court today? 


A If I had expressed those beliefs per se, 

it may have been somewhat redundant because - they were 
expressed by many Jews in the community. 


time. 


I felt that anger had to be shown at this 


You wore angry, is that true? 
That is correct. 


0 Were you frustrated? 

A I was frustrated because I knew that 

l 

Arafat, was so protected that there were peonle in the 
streets in Drooklyn and other parts of Manhattan that 
were not protected as he was. 


What did you want to demonstrate by vour 


remarks? 
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A Merely outrage, nothinq else, and merely 
the fact that there are Jews who no longer sit back and 
are led like lambs to the oven. 

0 What would you do? 

A I don't understand the question. 

0 What would you do other than what you 
said? Did you have any such intention to do anything? 

A At that particular moment none at all. 

0 Did you have intentions the dav before? 

A Hone at all except to conduct demonstrations 

on the streets as we had been doing. 

0 When you say a new Jew, are you referring 
to the Jew who qoe3 out and demonstrates only in the 
street and speaks out within his rights of free 
speech? 

A Yes, exactly. 

MR. DUCI1WALD: Objection, your Honor. 

TIIH COURT: Yes, sustained. Strike the 

answer. 

0 You weren't referring to a threat of vio¬ 
lence, were you? 

A ' Referring to it? 

0 Yes, in the statement that was there, did veu 
threaten? 

SOUTHERN OUTHIOT COURT REPORTERS, U.S. COURTHOUSE 
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1 


A As I said before, the word3 were the words 

of a threat, but at that particular time there was no 

. i 

I 

followup being planned at all. 

0 Did you express your indignation? 

fin. BUCHWALD: Oblection, your Honor. 

TUB COURT: Sustained. ! 

0 Your horror? 

A Yes. 

0 Did you say it in a strong and emotional 

tone? | 

MR. BUCHWALD: May we have Mr. Kelner 

testify and not Mr. Dechter? ( 

TIIE COURT: Yes. Objection sustained. , 

Q Could you describe the state of your mind 
as far as the questions went at that time when you 
answered them? i 

I 

A I was very confused, as I have said. I think ^ 

I have already answered that question. 

Q Most important was whether you had any intent 

to do anything other than what you stated? 

A I thin): I have answered that question. 

0 Let me ask you this: 

The fact that a picture was shown wearing uni¬ 
forms and so forth, was that part of a whole kind of, 
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you could say, a stage? 

A Well, there were references made earlier 
in this trial to a firearm being on the desk as well. 
There were a number of things in the movie and in the 
one black-and-white photograph which was an exhibit 
which were positioned and placed in the office for the 
arrival of the press to create an image, to create an 
appearance and to create an understanding of our feel¬ 
ing. 

This is why the scene was as it was. 

O That day people were in that office and you 
were just responding' to questions, isn't that so? 

MR. UUCHWALD: Objection. 

THE COURT: Sustained. 

0 Questions were asked and you answered 

then? 

MR. mJCIIWALL): Objection. 

THE COURT: Sustained. 

MR. DECHTER: Could I please be told the 

reason for the objection and the ruling? 

THE COURT: Yes. The form. 

Q Were certain questions asked of you, sir? 

Were certain questions asked of you? 

A Yes. 
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0 And you answered them, as a matter of 

k • 

speech? 

MR. DUCIIWAL1): Objection. 

TIIR COURT: Sustained. 

0 By the way, were you aware of the tremendous 
security in Hew York City at that time? 

A Yes, I was. 

0 The fact that Mr. Arafat was at the Waldorf- 
Astoria, were you aware that he was at the Waldorf, was 
this something that was in the news at that time? 

A I had heard reports of that, yes. 

0 Was it your intention to qo over to the 
Waldorf &t all? 

i 

A As a matter of fact, I don't think he was 
present at the Waldorf that particular day. 

MR. DECHTCR: Thank you very much, Mr. 

Kelner. 

THE COURT; How, ladies and gentlemen, we 
will be in recess until 10:30 in the morning. Con¬ 

tinue to heed my admonition to you to keep an open mind 
and not discuss thin case amongst each other or with 
anyone else. 

Do not read anything about it in the public 
press, listen to it if anything regarding this case 
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should be on television or radio. 

i 

As I said, you are to decide this case only 
on what you hear in this room and on the instructions 
of the law that I will give you so do not pay any atten¬ 
tion to any outside reports of this should they come 
to your attention. 

See you in the morning. Good night. 

The people will please remain in the court- 

i 

room until the jury has cleared the floor. 

(The jury left the courtroom.) 

(Adjourned to June 13, 1975, at 10:30 a.m.) 
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75 Cr. 200 


New York, New York 
June 13, 1975 - 10:00 a.iji 

(Trial resumed.) 

(In open court, jury present.) 

THE COURT: Good morning. 

Go ahead, Mr. Buchwald, please. 

Mr. Kelner, would you resume the stand, please? 
RUSSELL KELNER, resumed the stand, 

havinq been previously duly affirmed, and testified 
further as follows: 

MR. DECHTER: Your Honor, 1 am sorry, could we 
have a side bar? 

(At the side bar.) 

t 

MR. DECHTER: I respectfully ask the Court to give 
me permission to ask a few more questions of Mr. Kelner. I 
think it is important. I have one or two more questions 
and that will be it. 

At the same time any cross examination by Mr. 
Buchwald that he should not, he should be instructed and 
he should not and has no right to go into any prior 
arrests. He can only go into convictions of this man. 
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THE COURT: I am sure he is aware of that 
as a matter of cross examination. 

MR. DEC1ITER: Would you give me five minutes? 

THE COURT: Do you have any objection to further 

questions? 

MR. BUCHWALD: No, your Honor. 

THE COURT: Go ahead. 

(In open court.) 

THE CLERK: Mr. Kelner, you ar still affirmed. 
FURTHER DIRECT EXAMINATION 
BY MR. DECI1TER: 

Q Mr. Kelner, I ask you at this time, and you have 
time to consider it for a second, whether what you said in 
any way was a communication of a threat? 

MR. BUCHWALD: Objection. 

THE COURT: Yes, sustained. 

0 Would you tell the Court what you were trying to 
convey? 

A What I was trying to convey with regard to what 
was — 

0 Said. 

A Shown on WPIX or the entire press conference? 

Q The entire press conference. 

A What we were trying to convey in the press 


SOUTHERN DISTRICT COURT RFPORTFRV US COURIHOUM 


I I »| I V * \ P « t « \ »| » • 


« 


eorf 3 


Kelner-direct 



conference was merely what we had told the press upon calling 
them to our offices as was indicated in the United Press 
International wire that we felt that we had to respond 


to the threats that we had received from alleged memorandums 
of the PLO by telephone, a matter which was under investi¬ 



gation by the New York Police Department. 

This is a matter of record. We felt that we had 
to tell the nublic that we were ready as Jews who were not 




going to be pushed around by any terrorist organization that 
kills wilfully and indiscriminately and that we would defend 
ourselves and protect ourselves and that they would not 
be able to accomplish anything in accordance with their 


threats. 


As we outlined yesterday, the press conference 


proceeded beyond that because the reporters were looking for 
more than such information and they resumed questioning 
seeking whether we would take some action against Yasir 


Arafat. 


Arafat? 


Were you going to take any action against Yasir 



No, we were not. 


Was there any intention on your part? 


None at all. 


MR. DECHTER: No further questions. 
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2 

MR. BUCIIWALD: May I proceed, your Honor? 


3 

THE COURT: You may. 


4 

CROSS EXAMINATION 


5 

BY MR. BUCHWALD: 


6 

MR. DECHTER: Your Honor, can I get a glass of 


7 

water? Is there a glass available? 


8 

(Pause.) 


9 

MR. BUCHWALD: May I proceed, your Honor? 


10 

THE COURT: You may proceed, yes. 


11 

Q Mr. Kelner, you are the operations officer of the 


12 

JDL? 

| 


13 | 

A Yes, basically the office manager. 


14 

Q Well, do you call yourself the office manager or 


15 

the operations officer or both? 


16 

A W^ll, my main function is that of office manager, 


17 

but sometimes for purposes of public relations it sounds 

1 


18 

better in an organization of our type to use the tife of 


19 

operations officer. 


. 20 

Q Where are you in the hierarchy of the JDL? 


21 

A In the JDL hierarchy I am below Rabbi Meir Kahane 


22 

who is international chairman and below I guess/?wo 


23 

other officers in the organization. 


24 

Q It is a relatively high position within the 


25 

organization? 


1 
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A That is a matter of opinion, I guess. 

Q Is that a fact which you keep secret? 

A No, not at all. 

Q It was well publicized back in November of 1974, 
isn't that true? 

A I beg your pardon? 

« 

MR. DECIITER: Objection, your Honor. The question 
was answered. 

THE COURT: Overruled. 

Q You didn't keep secret the fact in November of 
1974 that you held a relatively responsible high position 
with JDL? 

MR. DECHTER: I object to the fact of November 
'74. What day are we talking about? 

THE COURT: Overruled. 

A I believe you said — you were asking whether or 
not I kept it secret. 

Q You didn't keep it secret? 

A No, of course net. 

Q I believe you indicated that in the days and weeks 
preceding the scheduled appearance of Arafat in New York, 
but following the announcement by the UN that he was coming, 
that you observed and participated yourself in a number 
of demonstrations protesting — 
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MR. DKCIITER: Objection to conclusion:', made by 


the counsel. 


THE COURT: Overruled, 


Q You observed and you yourself participated in a 
number of demonstrations — 


MR. DECHTER: Objection,your Honor. This is 

t 

obviously way beyond the scope of direct. 

THE COURT: Overruled. 

Q Am I correct, sir, that in the period between 
Mr. Arafat a invitation to speak at the UN and the time 
that he arrived that you participated in a number of protests 
and demonstrations together with many others protesting 
Mr. Arafat's coming to the United States? 

A That is, of course, true. We were very concerned 
with the situation. 


Q You felt strongly and you disagreed with Mr. 


Arafat? 


MR. DECHTER: Your Honor, I didn't hear the answer 


of Mr. Kelner. 


MR. BUCHWALD: The answer was yes. 


THE COURT: Read it back, 


(Record read.) 
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2 

n 

Not only dill,, but a number of people were 


\ 

3 

concnrned, 

isn't that true? 


4 

A 

I think people all over the world were 


5 

concerned, 

the fact that a man responsible -- 


6 

1 


THE COURT: Mr. Kelner, just answer the 

m 


7 ! 

question responsively, please. Would you read the 

< 

nuestion again. 


8 ! 


9 


(question read.) 


10 

A 

Of course. 


11 

n 

And where were many demonstrations in New 


12 

York City 

opposing Mr. Arafat and the PI.0 and thinas 


13 

that they 

stood feor, isn't that true? 


14 

A 

j 

All over the world. 

| 

15 

0 

i 

You saw some of these demonstrations, you 


16 

participated in some of these demonstrations? 


17 

A 

That's right. 


18 

o 

People carried placards during these demon- 


19 

strations? 



20 

A 

That's right. 


21 

n 

Thev changed slogans during these demon- 


22 

strations? 



23 

A 

correct . 


24 

p 

Even on November 11th there was a demonstra- 


25 

tion in front of the Waldorf, was there not? 
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0 And that was a planned but peaceful demondtra 

tion, was it not? 

A I believe so, yes. 

n The press conference itself on November 11th, 

was the UPI oriqinally contacted by someone at JDL, to 
your knowledqe? 

A I don't recall specifically, but it is 

nossible. It is likely. 

0 You knew prior to the time that the press 

arrived that there was qoinq to be a press conference? 

A That is correct. 

o It nay not have been you vourself who 

called UPI, but there are secretaries there who at 
your request had let the press know that you were having 
a press conference? 

MR. DECIITER: Objection. It is a matter 

of his mind as to whether he knew. 

THE COURT: May I have the question read 

back, olease. 

(Ouestion read.) 

T1IN COURT: Overruled. 

0 Isn't that correct? 

A That is a matter of routine procedure in 

the Jewish Defense League office. 
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was — 


Was it just UPI that was notified in the 
routine procedure? 

A Normally when the media are called perhaps 

there are 15 agencies that are telephoned. 

o Those include radio and television stations 
newspapers? 


A Yes. 

MU. DECHTER: Objection, your Honor. 

What time are we talking about and under what condi¬ 
tions. Can he specify? Would the U. S. attorney 
be good enoucjh to specify exactly what hour he is re¬ 
ferring to, vour Honor? 

THE COURT: Overruled. 

O It is a routine practice — 

MU. DECHTER: Objection to what the rou¬ 

tine practices are. We are talking about a case 
that has to do with November 11th, vour Honor. 

THE COURT: overruled. 

MR. nuCIIWALD : May we have th« last nuts- 

tion read? 

(Ouestion read.) 

o Do vou know when in relation to 8 o'clock 
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when the cress conference was actuallv held, the nedia, 
UPI and the others, were initially called on November 
11th? 

A No, I don't recall. 

0 But for at least a few hours before the 

press conference you knew that there was qoinq to be 
a press conference? 

A There wasn't much tine. As I recall, we 
served notice from our executive director tellinq us 
to call a press conference to respond to the threats 
we received from the PLO and I don't know exactlv what 
tine. It was late, I recall. 

n It was at least some time before UPI found 

out that there would be a press conference?. 

A Possibly. 

0 Now, who v/as responsible for overseeinq the 

arranqements that were beinq made for holdinq the press 
conference itself, if you know? 

A Well, there are a number of neople who 

normally do that and in this particular instance it was 

the security chief of the Jewish Defense Leaque. 

MR. DEC1ITER: Your Honor, maybe I can be 

helpful to the court. It seems to me I have some 
knowledqe as to the specifics reqardinq the questions 

SOUTHERN OISTRICT COURT REPORTERS U S. COURTHOUSE 
•'<< rv so.'Aiir urn v ii. n v o’ 


I 








/ 


eoafj 


Kelner-cross 


asked and I want to be helpful — 

THH COURT: No, let Mr. Buchwald proceed 

with his own examination ir his own way. Thank you 
very much. 


MR. DEC1ITER: Thank you. Sorry, your 


Honor. 


Mr. Kelner, do you know who was responsible 
for the arrangements, who had overall charge of making 
sure that evervbody was in the right nlace? 

Yes, in that particular instance it was the 
security chief of the Jewish Defense League. 

0 Who was that? 

A His name is Kravat. 

0 How long before the press conference were you 
in the room that was depicted in the film? 

A I believe the entire day. 

iHl. COURT: Ladies and gentlemen of the 

jury, I am going to excuse you from the courtroom for 


a minute. 


If you will, take the jury out, please. 

(The jury left the courtroom.) 

THL COURT: Could I please have identified 

on the record the names of these two ladies seated in 
the front row next to the aisle? 
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Please speak up a little louder, if you will. 

VOICE: Sheila Lidz. 

THE COURT: The other lady's naie? 

VOICE: Carol Gitlin. 

THE COURT: During the last three or four 

ouestions, either because you disagree with what the 

( 

witness is saving or he is making a mistake, according 
tovour belief or for some other reason, you have been 
violentlv shaking vour h»ads in disagreement with 
answers as you hear them. I don't want to see any 
more of that. 

All right, you nav sit down and we will bring 
the jury bac):. 

MR. DECHTER: Your Honor, can I have an 

opportunity to eat this chocolate. I didn't have any 
breakfast. 

THE COURT: You can go right ahead. 

MR. DECHTER: I didn't want to disturb the 

court. 

THE COURT: I take it that the two ladies 

I have spoken to have some connection with the defend¬ 
ant because I have seen them hand up notes to you as 
counsel, Mr. Dechter, during the course of the proceed¬ 
ing. An I correct about that? 
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MR. 

DECIITER: 

That is correct. 

Tin-: 

COURT: 

Very qood. 

MR. 

DECHTER: 

Your Honor, there 


flection at all on either myself or Mr. Kelner. 

TIIH COURT: I am not nakinq any such. I 

an just preserving the fact that this case is going to 
be tried with the witness on the witness stand and the 
exhibits received in evidence. 

MR. HECHTER: I am sure it was just an 

I 

emotional kind of thing. 

Till, COURT: That may he. I am not saying 

anvthing more than I said. 

(Jury present.) 
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BY MR. BUCHWALD: 

O Let me show you the photograph which is 

Government's Exhibit 3 (handing). 

Do you personally know what kind of qun it 
is that is depicted on the de3k there? 

MR. DECIITER: Objection, vour Honor. 

THE COURT: Overruled. 

MR. DECHTER: Absolutely irrelevant. 

There is no such charqe. 

THE COURT: Overruled. 

A Yes. I believe I know what it was, but, 

to mv knowledge, I believe it was not a qun per se be¬ 
cause of the fact it was inoperative. 

0 Was it loaded? 

A No. It was not. 

0 Do you know what — 

A The qun could not be fired. 

0 Do you know what kind of weapon it is? 

A A .38 caliber qun, police-special-tyne 

revolver. 

o Uo you know whose holster that is? 

A My own. 

n Do you know who put the qun on the desk? 

A I put it there nvself. 
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MR. DECHTER: Objection, your Honor. 


THE COURT: Overruled. 


Was it on the Task when vou started the 


conference? 

A I believe so, ves. 

0 Isn't it a fact that it was put there so 

i 

that it would be there during the conference? 

MR. DECHTER: I object. These ouestions 

have been asked and answered and thev are argumenta¬ 
tive. 

THE COURT: overruled. 

A The gun was put there for effect, for the 

entire psychological effect, of the picture that would 
be shown in the newspapers. 

0 You wanted to create a certain appearance? 

A We wanted to create an appearance of Jews 

who are angry, who are tired of seeing children murdered, 
of bloodshed in Olympic competitions and apartment houses, 

o You wanted to appear to be serious? 

MR. DECIITER: Objection. 

THE COURT: Overruled. 

0 You wanted to appear to be serious? 

A We wanted to appear to be a new type of Jew. 

MR. DECHTER: Objection. 
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Till: COURT: I permitted the. witness to 

answer as responsively an he wanted. I want the assist 
ant to have his question answered. 

A Seriously concerned and upset, I was, yes. 

0 Did you want what you said to appear to be 

serious? 

A That's riqht, seriously concerned, as I 

said. 

O You didn't want it to appear to be a joke? 

MR. DECHTER: Objection. 

THE COURT: Overruled. 

0 Isn't that a fact? You didn't want it 

to appear to be a joke? 

A We don't joke when we are dealing with 

assassins. 

0 You didn't want the New York City Police 

Department or the FBI or the Secret Service to think 
it was a joke? 

A We were not communicatinq with the FBI and 

the Police Department and the Secret Service. 

0 Did *'ou want them to think it was a joke? 

A I didn't want them to think anything. 

0 Did you want the television audience to 

think it was a joke? 

A The television audience is the one that -- 
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THE COURT: Answer that ves or no. It' 

capable of a yes or no answer. 

A We were concern d. We wanted the Deople 

to know we were seriously concerned and unset over 
what was qoinq on. 

MR. BUCHWALD: Can we have the last 

question reread. 

THE COURT: Answer the question yes or 

no. 

(Ouestion read.) 

A Of course not a joke. 

0 Did you want them to think vou didn't mean 
what you said? 

A The audience would interpret usinq their 
own interpretation. 

o What was vour desire? Did you want them 
to think that you meant what you said. 

MR. DECHTER: Objection, your Honor. 

THE COURT: Overruled. 

A As I said at that particular moment I was 
satisfvinq the reporters. I knew that the reporters 
wanted sensationalism. 


MR. BUCHWALD: 


May I have that stricken 


as unresnonsive. 
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HR. DECIITER: That is resnonsive. 

MR. BUCHWALD: May we have my question 

reread? 

(Ouestion read.) 

A To an extent, yes. 

0 Did you want any members of the PLO delega- 

( 

tion who observed the telecast to thin): that you meant 
what you said? 

MR. DECIITER: Objection to what the defend¬ 

ant at this time thouqht, the oneration of his mind; 

I think that's much further than the United States 
attorney has a right to qo into. 

TIIE COURT: The objection is overruled. 

(Ouestion read.) 

A I was not thinking of the PLO at that time. 

We were thinking of the Yasir Arafat in town and I 
didn't expect him to watch nnv television or read any 
newspaper. I was not communicating with him at all. 

0 Did you want the members of the media — 

MR. DECIITER: Those questions have been 

a3ked and answered time and time again. 

TIIE COURT: Mr. Dechter, the defendant 

on direct examination stated what he intended. I am 
nermittinq cross examination on that subject. The 
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objection is overruled. 

MR. DECHTER: May I make a statement 

reqardinq the fact that the — 


MR. BUCIIVJALD: I object, vour Honor. 

THE COURT: The objection is overruled. 

Sit down. 

t 

MR. DECHTER: At the same time — *■ 

THE COURT: Take vour seat. The objec¬ 

tion is overruled. I don't want speeches. 

MR. DECHTER: May I have an opportunitv 

to state what I have to say as a lawver? 

THE COURT: Oo ahead. 

0 Am I correct, sir, that in placinq the qun 

on the table prior to the press conference so that it 

would be there durinq the press conference you wanted 

to enhance the seriousness of what vou said? 

A That's not correct. Me wanted to present 

an image of a Jew who would not just be pushed around, 
that would not be slauqhtered in anartment houses and 
hotels. 

n Did you want to negate anv possibility that 

what you said would be interpreted as a joke? 

MR. DECHTER: Objection. These same 

nuestions have been asked and answered. 


SOUTHERN OISTRICT COURT REPORTERS. U S. COU RT HOUSE 
POl EV SOUARE NEW YORK N Y. CO ? 




1 


pna 


Kclner-crons 


2U'j 


2 




4 


5 


6 


i 

H 


9 

10 
11 

12 


THE COURT: overruled. 

A There was nothing negated. What would be 

believed would be believed. It was what the media 
wanted to hear. 

O What did you want to be believed? 

A I just wanted the media to be satisfied 

that they had a story to print in their newspapers. 

O You didn't care what people thought of 

what vou said? 

A I wanted — 

MU. DEClfTER: Objection to the form of 
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24 

25 


the rruestion. 

THE COURT: Overruled. 

A I wanted people, the public, everyone, 

to believe that we could not tolerate any longer what 
we have been tolerating from a nazi-like organization. 

o You wanted to make sure that the meaning 

would be clear that you were not a group that would 
be attacked first? 

A k Of course. 

O You knew that your words sounded like — 

MR. DECHTER: Objection to the "words 

sounded." 

THE COURT: Overruled. 
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0 You knew vour wordr, sounded like a threat? 

A Whoever would be listening, perhaps it did. 

0 You yourself in your direct testimony 

yesterday, the words sounded like a threat? 

A It did have the rinq of a threat, ves. 

n It appeared like a threat. You knew that? 

A Apparently it did. 


\ 
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Q Not apparently. What did you think? Did it appear 
like a threat when you made the statement? 

A I personally feel I don't look like a threatening 
person. I don't look like a person who would kill anybody. 

It was a matter of interpretation. 

Q With the gun on the desk in front of you do you 

( 

look more or less threatening? 

MR. DECHTER: Objection. 

THE COURT: Overruled. 

A I would not know, counsel. I would not know. 

Q They were the words of a threat, were they not, 
whether or not you intended to carry it out? They were 
the words of a threat, were they not? 

A They sounded like a threat apparently. 

0 Incidentally, when Mr. Miller on WPIX was inter¬ 
viewing you, what we saw there on the screen, were there 
other reporters talking to you at the same time? 

A There were several. 

Q While Mr. Miller was interviewing you? 

A I believe so, yes. 


Q Do you have a distinct and clear recollection of 


that? 


Not distinct and clear but I know there were 


several people talking to me at the same time, 


SOUTHERN [JlSIMCT COURT REPORTERS. US. COURTHOt"'T 
FOLF.Y < HARE. NESS' YORK N Y - ’•>! • > 


288 




pgrf 2 Kolner-crosn 

0 As Mr. Miller? 

A I believe so, yes. 

Q Is that your desk generally? 

A No, it is not. 

I 

Q Is that the office out of which you work? 

A That is our office, yes. 

Q In calling the press conference, isn't it a fact 

O 

that it was your desire that TV and radio people attend? 

I 

A I didn't call the press conference myself, 
counselor. 

l 

I 

Q In having it called, weren't you desirous of having 


13 

i 1 
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radio and TV people attend? 

« 

MR. DECHTER: Objection -- 

THE COURT: Overruled. 

MR. DECHTER: — to the characterization by the 
U.S. Attorney. 

THE COURT: Overruled. 

A The organization was desirous of having a press 
conference, yes. 

0 Were you desirous? 

A I felt that we had to respond. I agreed that we 
had to respond to the threats we had received from the PLO. 

Q You wanted ns much coverage as possible. 

MR. DECHTER: Objection. This has been asked and 
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answered time and time again. 

THE COURT: Overruled. 

A We seek coverage on all newscasts. 

0 Including television? j 

A Television is normally considered part of the 

i 

media, yes. 

Q The best kind of coverage from your standpoint? 

A Not necessarily so. It depends. In this particular 
instance apparently it was not because WPIX obviously 

♦ 

cut out a major part of the press conference. They came 


late. They began rolling their cameras late. They didn't 
get what we were originally discussing, the threat of 

I 

PLO against us. This didn't prove to be a worthy press 

I 

conference at all with regard to that station. 

I 

Q Did you want your statements to be telecast 

I 

on television? 

A The statements of our response t -he PLO's 
threat, we wanted them disseminated to the media no matter 

l 

l 

what way. 

0 As you spoke into that camera and into that WPIX 
microphone and uttered the words that appeared on j 

this screen, you did not want those words to appear on 

I 

WPIX television, is that it? 

A Hot alone without the rest of the press conference.{ 
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Q Did you want those words to appear? 

A In context with everythinq else, yes. 

0 In attemptinq to have your meetinq taken as 

seriously as possible, is it fair to say that amonq other 
thinqs you wanted to discouraqe Arafat from just walkinq 
alonq the streets of New York City? 

A I didn't think I had such power. I really did not.j 
Q You didn't care how lonq he stayed in the United 
States? | 

A Of course I cared. I was concerned that the Unitedj 
States iqnored what his orqanization had condoned, the 
assassination of the Ambassador in Khartoum. I 

Q Did you want to limit the amount of time he 
spent in the United States? I 

. I 

A Not at all. 

Q You didn't care? 

A Counselor, I didn't have the power to do such . J 

a thinq. j 

Q It is not a question of power. Did you want to 

I 

do that? 

i 

MR. HECHTER: Objection, your Honor. | 

I 

THE COURT: Overruled. 

THE WITNESS: I'm sure that millions of Jews | 

I 

wanted to do that. 

j 
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THE COURT: No, no. That was not the question. 

Did you want to uo that? 

Of course. Like any other Jew in the United States 


in the world. 


You wanted to limit his ability to move around 


while he was here? 

4 

MR. DECIITER: Objection, your Honor. 

THE COURT: Overruled. 

A How could I do that? The question seems to be 
hypothetical. I really don't understand it. 

THE COURT: Read the question. 

(Record read.) 

A I probably did dream of doing that. 

Q On the film which the jury has seen your first 

statement I believe was, "We have people who have been 
trained and who are out now and who intend to make sure 
that Arafat and his lieutenants do not leave this country 


alive." 


Are there in fact JDL members who have been 


trained by the JDL? 

A No. There arc not. This was en entirely 
inflated statement as was the entire scene. Everything was 
merely to serve the press, serve the desires of the 
press. You have a PLO office in New York right now. It 
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exists. It has been there. It has not been touched. 

; 

THE COURT: Mr. Kelner, the question has been 

i 

answered. 

Q When you made that statement you were aware, were 
you not, that an Arab spokesman, a PLO spokesman, had been 
assaulted in New York and hospitalized the preceding month? t 

l • 

A I had read about that in the papers. 

i 

MR. DECHTER: Objection, your Honor. Not 
relevant. | 

THE COURT: Overruled. ( 

I 

Q You read about that in the papers? 

A Correct. 

i 

Q You knew that was a matter which had not been 
kept secret? I 

A It was in the newspapers. ; 

* 

0 During what period of time, sir, were you in charge 
of Camp Judel? 


19 i A In the summer of 1971. 

20 Q Where is that located? 

21 A At that time the camp -- the camp incidentally j 

22 does not exist now. It was in Woodburn, New York in the 

23 Catskill Mountains. I 

24 0 In addition to teaching karate to members of Camp 

25 Judel, do they teach how to use firearms? 

I 

I 

I 
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MR. DECHTER: Objection to what happened at a camp. 
I see n--_ relevancy between that — 


THE COURT: Come to the side bar. 


(At tie .side bar.) 

THE COURT: Mr. Duchwald, do I recall some testimony, 
I think it was Mr. Miller who said that they were training 
these people in the Catskills? Is that the basis for you* 

question? j 

MR. BUCHWALD: Yes. An additional basis to estab- I 


lish that it was well-known that there was such a camp 
and such training occurred at the camp and that it was 
therefore known to him that his statements would be 
interpreted in light of that. 

THE COURT: Objection overruled. 

MR. DECHTER: I want to make a statement on the 
record. Let it be noted that the Judge in this case 
went ahead and told the United States Attorney what he 
thought the United States Attorney did not remember or 
did remember. It v as to be noted for the record. I feel 
at this point it is reversible error and I ask at this point 
for a mistrial. 

THE COURT: That does not need comment on my part. 

MR. DECHTER: It is on the record. 
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(In open court.) 

BY MR. BUCHWALD: j 

0 In addition to the teaching of karate to JDL members 
at Camp Judel, were members also taught how to use firearms? ! 

I 

A Yes, there was a familiarization course with small 

i 

I 

arms for the youngsters at the camp. , 

ft 

Q Any training in marksmanship? 

A That falls into that category, yes. 

Q The JDL made no secret of the fact that Camp Judel 
existed, isn't that true? 

A That is true. As a matter of fact, the 
instructors at the familiarization course were certified 
by the National Rifle Association. 

Q You, yourself, had you not, in your public relation^ 

i 

capacity prior to November 11th issued statements or 

press releases concerning Camp Judel? j 

I 

A I didn't handle the PR for the camp myself, no. 

I had spoken to members of the media personally a number 
of times, yes. 

0 You are aware that the existence of Camp Judgel 

I 

was a well-known fact? 

I 

t 

A Within the New York State area perhaps. 

Q When you made your statements at the press con- I 

I 

ference, you were aware of that? I 
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Which press conference? 


0 November 11, 1974? 


MR. DECHTER: Objection, your Honor. 


THE COURT: Overruled. 


I don't believe that the average person in New 


York recalled that there was a Jewish Defense League 


training camp because it had already been out of existence 


for a couple of years. 


Was it your -- withdrawn. 


Now, I believe you stated that when the press 


conference first began -- withdrawn. 


In the weeks prior to the press conference, I 


believe ;t was your testimony that the JDL had received 


on the telephone some calls from people, I suppose 


! 

anonymous people, who said they were from the PLO threatening 


to hurt or to kill JDL members. 


i 

That is what I was told, yes, by the secretaries 


who handled the phones. 


Q Did you receive any of the calls yourself? 


No, I did not 


q What were you told about the nature of the threats?! 


A Well, I was told that,'I don't remember 


specifically, but I do remember hearing that the secretaries 


were told that our office would be bombed and there may 
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have been other specific threats, I don't recall specifically, 


calls? 


Did you feel a sense of anger or outrage at such 


Yes, of course. 


I take it you reported it to the New York City 


Police Department? 


A It was reported, yes. 

Q Did you observe the reactions of others at the 


JDL to receiving such threatening calls? 

A The secretaries were a bit nervous about it, yes. 

Q Upset? 

A In fact, it was the secretaries that insisted 

upon having young men in the office at all times, in the hall 
watching for anyone who would be unknown who might approach 


the office 


A need for extra security? 


A Yes. 

Q It inhibited your movements? 

A To some extent, yes. 

Q Indeed, isn't it a fact that you had a first hand 

opportunity to personally observe the effects of a threatcnim 
communication? 

MR. DECHTER: Objection, your Honor. 

THE COURT: Overruled. 
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A Well, I guess so. I spcke to the secretaries. 

Q And a phone call in which the caller threatens 

to kill someone from the JDL is an outrage, is it not? 

MR. DECHTER: Objection, your Honor. 

THE COURT: Overruled. 

A Of course it is. 

i 

MR. BUCHWALD: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. DECHTER: 

Q Mr. Kelner, how do you feel at this point, your 
state of mind? 

A Well, rather tense. I know that there is a lot 
over my head.You mean sitting here on the stand? 

Q Your emotions and so forth? 

A I am tense. What can I say? 

Q Yesterday? 

A Pardon. 

Q What about yesterday? 

A Yesterday as well. I know that the prosecutor 

is seeking to convict me and to perhaps put an end to my 
activities, an end to my teaching career and perhaps worse. 

0 Have you been upset by some of the proceedings 
in this court? 

A Yes, I am upset when I see half truths - 

SOUTHERN DISlflCT COURT REPORTERS, US COl'RTHOPM 
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2 

MR. BUCHWALD: Objection. The question calls 


• 3 

for a yes or no. 


4 

Q Ayes or no answer? 


5 

THE COURT: He did, he said yes. 


C 

6 

MR. DECHTER: Thank you. 


7 

Q Mr. Kelner, the fact that you may have said words 


8 

that sounded like a threat, was that necessarily a threat?' 


9 

MR. BUCHWALD: Objection. 


10 

THE COURT: Sustained. 


11 

Q Did it mean a threat in your mind? 


12 

| 

A Mo, it was not a threat. 

13 

MR. BUCHWALD: Objection. 


14 

THE COURT: I will allow it. This is repetitious 


15 

1 

of certain direct examination. 


16 

MR. DECHTER: It is on redirect, your Honor. 


17 

THE COURT: I allowed it. 


18 

MR. DECHTER: I didn't hear the answer. 

» 


19 

i 

THE WITNESS: Could you repent the question, 


20 

please. 


21 

MR. DECHTER: Could the reporter please repeat 


22 

the question and answer? 

23 

(Record read.) 

24 

A It was not a threat because I knew that it was 


25 

a performance that was somewhat exaggerated. It was a 

l 

i 



i 
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matter of puttinq thinqs on the record for what the reporters 

wanted to qive to the public. 

0 Therefor, you didn't mean what you said, did you, 

Mr. Kelner? 

A No, I didn't. 

Q Mr. Kelner, I take you to the statements made by 

4 

yourself according to the filming here. Was that the , 

complete statement that you made that day? 

I 

A Not at all. Even the WPIX film — 

j 

MR. BUCHWALD: Objection, this was all on direct. 

THE COURT: Yes. j 

MR. DECHTER: This was gone into, your Honor, 

by the U. S. Attorney. 

THE COURT: I don't remember any of this being gone 
into on cross examination. It was fully explored on 
direct examination. 

Objection sustained. 

No, I will change my mind. You may have an 

answer to that question. Oo ahead. 

MR. DECHTER: Would you please repeat it, sir? 

(Record read.) 

A (Continuing) I will continue. The PIX film -- 

THE COURT: You have answered that. You say. Not 

at all." Next question. 
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2 

0 What was the full context of what you said? 


3 

A The full context — 


- 

MR. BUCHWALD: Your Honor, 7 am qoing to obiect 

' 

5 

again. | 

i 

6 

i 

^ 1 

THE COURT: This is repetitious of what we had • 

1 

" i 

1 

8 

on direct. 

< 

MR. DECHTER: Your Honor, it requires an answer. 


9 

To leave it at this point would not be fair to the jury or 


10 

to the Court. 


11 

MR. BUCHWALD: This is the identical testimony on 


12 

direct examination. 1 

13 

THE COURT: I seem to recall hearing this on 

1 

14 

direct examination. 

15 

Did we hear this on direct examination? 

16 

MR. DECHTER: I believe this was said, but in ; 

i 1 

17 

context with what the cross examination has been, it is most 


18 

important that I be given the opportunity to redirect. 


19 

THE COURT: Objection sustained. 


20 

Q You stated on cross examination by the U. S. Attorney 

| 

21 

1 

you dreamed of doing something to Mr. Arafat. Is that 

1 

22 

correct, what you just said? 

1 

1 

23 

A I don't know if it was a dream in sleep, but I 


24 

daydreamed of it. I have had many thoughts. 

1 

25 

Q Fantasizing? 

| 


i 

1 
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A The fact that my grandfather was killed by Hitler 
and his troops that have caused me to have many dreams 
about Yasir Arafat. 

Q Therefor, you have other dreams, don l t you, sir? 

A Yes. 

0 And you act out your dreams? 

t 

4 

MR.BUCHWALD: Objection. 

THE COURT: Sustained. 

0 In this particular case what your dreams were, 
whatever they were regarding Mr. Arafat, did you act out your 
dream? 

A I was, as I said, doing what the reporters wanted | 
me to do. It was a performance, I guess you can call it an 

I 

act. It might have been a dream, perhaps it was. There 

was no intent for it ever to take place since it was impossib! e 

for it to take place. 

0 Let me ask you this, Mr. Kelnor: 

Would it be unfair for me to say that this whole 
thing was staged by you or others associated with yourself , 
with the sole intent of creating an atmosphere? ! 

Is that true, yes or no? 

A The atmosphere — 

Q Yes or no? 

A Yes, of the new Jew, as I have said. 
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0 What about the props, that man standing there, the 
flap, the desk, all these, were these part of the 

i 

atmosphere you wanted to create? 

A Yes, an Israeli flag — 

MR. BUCHWALD: Your Honor, this was all done 

I 

on direct examination. I object. 

< 

THE COURT: Yes. Sustained. 

Q I show you Exhibit — 

A There were other photographs taken — 

Q Excuse me one moment. 1 

I 

Government's Exhibit 3 and I show you that. Do 
you recognize the picture? 

r 

A Yes. 

Q Mr. Kelner, was the picture and the people 
around, was that part of a drama that you were doing? 

A That is a good — , 

MR. BUCHWALD: Objection, your Honor. 

THE COURT: Sustained. 

Q Was thi3 part of a proposition? 

MR. BUCHWALD: Same objection. 

THE COURT: Sustained. 

Q What was your purpose of that? 

MR. BUCHWALD: Objection. 

THE COURT: Sustained, repetitious, Mr. Dechter. 

I 
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2 

MR. DECHTER: Sorry. 


3 

Q Camp Judel referred to, is that common knowledge 


4 

of the average person in the street? 


5 

A Counselor, if you refer to the knowledge of the 


6 

existence of Camp Judel, I would say that it is known to 


7 

part of the Jewish community, but I wouldn't call it common 

< 

knowledge. 


l 8 


9 

q It is not common knowledge to the averaqe person. 


10 

is it? 

l 


11 

•. A No. 1 

12 

Q The fact — excuse me, withdrawn. , I 

13 

What were your duties, your personal duties 

1 

14 

with regard to Camp Judel? 

1 

1 

15 

A Well — 

1 | 

| 

16 ; 

MR. BUClIWALD: Objection. 

I 

1 

1 

1 

17 

1! 

This again was all on direct examination. 

1 

i 

18 

MR. DECHTER: Your Honor, this was not. These 

1 

1 

19 

were questions asked by the U. S. Attorney and answered 

| 

20 

on redirect. 

1 

1 

21 

THE COURT: I thought you hrought that out as part 

1 

1 i 

1 

22 

of the background on direct examination. 


23 

MR. DECHTER: I* do not recall that, your Honor, 


24 

I'm sorry. 


25 
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| 

11 
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MR.BUC1IV1AL1): Paqe 237 of the transcript. 

MR. DECI1TER: Let's read back 237 of the 

transcript. 

THE COURT: I decline to do that. If 

there is more that you v/ant to add that bears on the 
cross examination, I will consider it. 

Q I refer you to paqe 237 — » 

THE COURT: The objection is sustained 

as to form when you boqin that wav. 

MR. DECHTER: Sorry. Your Honor, re¬ 

spectfully I have before me a transcript of United States 
of America against Russell Kelner on questions and 
answers on direct of Russell Kelner. 

I would like to quote — 

MR.BUCHWALD: Objection. 

0 Were these questions asked and were these 
the answers — 

THE COURT: Ho, I sustain the objection. 

That is already in the record. If you want to bring 
out anything bearing on the cross examination that is 
not already in the record, vou mav do so. 

0 Mr. Kelner, weren't your activities one of 

public relations within Camp Judol? 

A Yes. I had to greet and escort — 
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MR. BUCHVJALD: Objection, your Honor. 

TIIH COURT: Yes, sustained. Is that 

in the direct examination? 

MR. BUCIIKALD: Yes. 

MR. DECHTER: Yes, 'mur Honor, but it was 

gone into by the U. S. attorney. 

TIIH COURT: Objection sustained. There 

is no need to be repetitious. Let's go forward. 

MR. DECHTER: I believe it is germane to 

the issue and it is most important that we get into 
what the responsibilities of Mr. Kelner were. He is 
on trial. Hot JDL, that in the only thing that is 

at issue, your Honor. I respectfully state to the 
court that I take an exception, if the court would be 
good enough to give me an opportunity to ask questions 
of Mr. Kelner. 

THE COURT: I said if you want to get into 

things that are not repetitious that bear on the 
cross examination, I will permit it. I have said that 
twice now. 

MR. DECHTER: T am sure vour Honor will. 

0 Did you personally teach karate? 

A I don't know karate mvsclf. 

0 You mean vou don't even know kcarate? 
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right? 


Kelner-redirect u 

That's riqht. 

You therefore couldn't teach it, is that 


A That's riqht. 

MR. BUCIIWALD: Objection, your Honor. 

THE COURT: Overruled. 

0 Answer? 

A I cannot teach it because I don't know it. 

0 Mr. Kelner, for the last time, I am going 
to ask you in your own words what the intent of your 
remarks were regarding this statement which was shown 
in the courtroom? 

A Well, it was the intent at that time —• 

MR. BUCIIWALD: Your Honor, I am going to 

object again. This is the same as direct. 

THE COURT: Sustained. 

0 Was there any threat involved at all. 

MR. BUCIIWALD: Objection. 

THE COURT: Sustained. 

A No threat to Ynsir Arafat. 

MR. DECHTKR: Thank you, vour Honor. 

No further questions. 
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RECROES EXAMINATION 
BY MR. BUClIWALDs 

0 On redirect examination vou testified, sir, 
that you didn't mean what you said. An I correct, 

sir, that you didn't mean what you said on — that was 
your testimony, you didn't mean what you said? 

i 

MR. DEC11TER: Objection, your Honor, to 

the form of the question. 

0 Is that correct? 

TIIE COURT: lie is askinq if that was his 

testimony as a foundation. Was that your testimony? 

THE WITNESS: That is correct, I didn't 

mean what I said. 

Q And by that am I correct, sir, that what you 
are saying is you did not actually intend to have 
Arafat assassinated? 

A I did noc intend, of course. 

0 But am I not also correct, sir, that you 

did intend to state the words that vou stated to the 
press? 

A Thov came out of my mouth, but I wasn't 

thinking. 

0 You intended, did you not, to disnlav anqer? 

MR. DECin.TR: Objection, vour Honor. 
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MR. BUCIIVJALD: May we have the last 

question read back. 

THU COURT: You mav. 

(Question read.) 

A The executive director of the JDL told ur, 

to have a press conference. 

MR. BUCIIVJALD: That calls for a ves or 

no. 

Tim COURT: That is not responsive. 

A I did not decide that. 

O You did not decide it. Do you recall 

testifvinq yesterday at paqc 25*1 of the transcrint — 
MR. DI3CHTER: May I have one minute. 

0 "1 felt that anqer had to be shown at this 

time." 

A That's riqht. It was not my decision. 

Q Did you feel that anqer had to be shown? 

A Of course, because we felt anqer. 
o And you intended to show that, isn't 

that a fact? 

A We wanted to show the anqer of a Jew who 

has been pushed around. Vie had to do that. 

0 Did John Miller, who testified here, nut 
words in vour mouth? 
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A fo to speak. I wan provoked by the rapidity 

of the questions coming from the press. 

0 When he said, "Take it from the top," 

and then you said, "We have people who have been trained 
and who are out now and who intend to make sure that 
Arafat and hin lieutenants do not leave this countrv 

4 

alive, was John Miller putting words in your nouth? 

MU. DECUTER: Objection, vour Honor. 

THE COURT: Overruled. 

A Yes, to an extent. 

o With the tension and the nervousness which 
you feel here being a defendant on trial, have I nut 
any words in your mouth? 

A Ho, none at all. 

MR. BUCHWALD: No further questions. 

MR. DECI1TER: Redirect, your Honor. 

REDIRECT EXAMINATION 
BY MR. DECIITER: 

o When Mr. Miller asked ouertions of vou, 

do you recall his saving, "Now do you plan to do 
that? Are you going to kill him"? Did he say 

that? 

A That's right. 

0 Was your answer, "I am talking about justice. 


SOUTHERN OlSTlItiT COURT REPORTERS U $. COURT HOUSE 

roi e v S'i iamf. Ntw von*, n.v, co j-*s»o 



eon 8 


Kelner-redirect 


311 


I am talking nl>out. equal rights under Mir« law, a law 
that may not exist but should exist"? Did you say 
that? 

A Yes. 

0 Did the reporter then sav, "Are you saying 

that you plan to kill then"? 

A Yes. 

o Was that the question of Mr. Ililler? 

A That was his question. 

0 Therefore, these were statements that you 
were making? 

A That's riqht. 

0 Were you provoked that dav;? 

A Well, I, wasn't making a statement. I was 
feeding his questions with answers. 

0 I ask you again: were you provoked? 

MR. BUCIIWALD: Objection. 

MR. DECIITER: I didn't hear. 

THE COURT: Provoked? 

MU. DECHTKU: Provoked. 

THE COURT: Yes, sustained as to form. 

o Did you feel that the questions asked of 

you bv Mr. Miller and others -- were they inflammatory 
to you? 
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Kelner-redirect 
A Yes, they were. 

0 And therefore you answered out of anqer? 

A I wasn't anqry at the media. I had 

some anqer at the presence or the imminent presence 

of Yasir Arafat in Mew York. I was very emotional 
at the time. 

MU. DECIITL'R: Excuse me, your Honor, I 

do not have a transcript of the few naqes that Mr. 
nuchvald referred to. Can I please see the transcript, 

MR. BUCHWALD: Mr. Hechter cannot see my 

question sheets, your Honor. 

• 1R. DECIIPER: I am talkinq about the 

transcript. 

MR.BUCHWALD: The copy of the complaint. 

MR. DEC1ITER: You referred to statements 

about anqer in the transcript, your Honor. 

MR. BUCIIWALD: I will be more than happy 

to have the film replayed, your Honor. 

MR. DECHTER: Your Honor, there were ques¬ 

tions asked. I only respectfully ask that we have 
received up to page 254, if there is anv naqe after 254 
I do not have that transcript. 

MR. BUCHWALD: You are talkinq about the 

transcrint of thin trial? 
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MR. DECHTER: I am talking about the 


THE COURTS I think he is askinq about 
the page reference that had to do with anger. 

THE WITNESS: Mr. Dechter, I received the 

remaining pages this morning. I think you will find 
them under my briefcase this morning. They were 
published late and not available yesterday. Underneath 
the briefcase, I believe, in the blue binder or blue 
cover, on the table itself. 

TIIE COURT: Lift up the briefcase. 

MR. DECIITER: Your Honor, could he have 

an opportunity to cone over here and show ne where it 
is. 

f 

THE COURT: It is underneath the briefcase. 

THE WITNESS: Or beside it. 

MR. BUCHWALD: I will give him mv cony. 

MR. DECHTER: I have it. I did not have 

it yesterday. This is the first time that I am seeing 

this right now, your Honor. 

What naqe — Mr. Buchwald, would you please 
tell me what page you were referring to? 

MR. DECHTER: Can we have the page from 

the transcript? 
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HR. BUCIfWALD: I think page 250. 

0 On the same page, 250, wa 3 this question 
asked and was this the answer. The question asked 
is a question of belief: 

"What was your belief, Mr. Kelner? 

"A My believe was that it was very unjust 
to allow the head of a terrorist organization that has 
killed children to come into the United States without 
any indictment of him whatsoever." 

MR. BUCHWALD: That lias nothing to do with 

what I asked, your Honor, which is further down on the 
page 250. 

THE COURT: Sustained. 

MR. DECUTER: Your Honor, respectfully. 

0 M 0 Were you expressing those beliefs 
du-ing the filming of that episode that we saw in 
court today? 

"A if i had expressed those beliefs per 
se, it mav have been somewhat redundant because they 
were expressed by mar.v Jews in the connunitv. 

* that anger had to be shown at this 

time." 

MR. DECHTER: Is this an accurate state¬ 

ment of what was said, Mr. Huchwald, that you have there? 
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Am I readinq it accurately. 

MR. DUCHWALD: Ask him if it is his tes¬ 


timony? 

o 


Is that vour testimony? 


A I imaqine so. 

Q Do you know if you said that? 

A Yes. 

0 Was there a question further: 

"Were you frustrated"? 

MR. DUCHWALD: Objection to his reading 

the transcript. 


THE COURT: Sustained. 

MR. DECHTER: No further questions. 

MR. DUCHWALD: No further questions. 

THE COURT: You may step down. 

(Witn ,-ss excused.) 
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MR. DECHTER: One further question, your 

Honor. May I have the opportunity for one further 


question. 


THE COURT: Tell the witness to cone back. 


RUSSELL 


K E L N E R 


resumed. 


RECROSS EXAMINATION 


BY MR. DECHTER: 


0 Mr. Kelner, I ask vou whether you are 
nervous on the stand at this time? 

MR. BUCIIWALD: Objection. 

THE COURT: Sustained. 

0 Were you nervous yesterday? 

MR. BUCIIWALD: Objection. 

A Yen, I was. 

0 You are upset at this time? 

A Very much so. 

MR. DECHTER: No further nuentiona. 

MR. BUCIIWALD: I have nothinq else. 

(Witness excused.) 

THE COURT: Ladies and qentlemen, we will 

take our 10-ninute recesn at thin point. 

(Recess.) 

(Jury present.) 

MR. DECHTER: Your Honor, mav we have a 
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side bar for a moment? 

Tlin COURT: All riqht. 

(At the side bar.) 

MR. DECIJTER: We are waitinq for another 

character witness v/ho is important to the defense. 

That's the reason for the delay. 

TIIE COURT: When is this witness expected ‘ 

here? 


MR. DECIITER: They tell me in two or three 


minutes. 

the COURT: We will wait three minutes. 

If the witness is not here you will have to qo on with 
your case. 


MR. DUCIIWALO: Your Honor, it is my 

understandinq that at 12 o'clock today there in a 
demonstration on behalf of Siviet Jr.wrv which is 
expected to take place on the steps of the courthouse. 

I would ask that the jury be sequestered over lunch. 

THE COURT: Who is the dcmonstratinq orqaniza- 


tion? 

MR. BUCIIWAU): I am not certain. 

MR. DECIJTER: The Soviet Conference, which 

is led liy Euqcne Gold, the DA of Hrooklvn. 

THE COURT: Would it be nosnible to have 
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the jury fed in over the lunch hour? 

THE CLERK: Yes. 

T1IE COURT: We will qet lunch to them 

then. 

MR. DECIITERt I'eoole have their riqhts to 
participate, to express their beliefs, and it he a nothiaq 
to do with this case. 4 

THE COURT: It is inappropriate under the 

circumstances of this case for this to come to the. jury's 
attention at this point. 

It is now 12 minutes after. I'll qive you 
two more minutes and then you will qo forward with the 
case, character witness or not. 

(Recess.) 

THE COURT: Come to the side liar. 

(At the side bar.) 

THE COURT: It is almost a nuarter past, 

are you prepared to qo forward with any more witnesses? 

MR. DF.CHTER: I don't have this person 

available. I would like to put on the record T 
v/as tryinq to qet hold of one particular witness. 

THE COURT: A character witness? 

MR. DKCHTER: Yes. 

THE COURT: That person is not available? 
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here. 


nesses? 


record? 


MR. HECHTER: At this moment he is not 


T1IE COURT: You have no further wit- 


MR. DECHTER: I have no further witnesses. 

THE COURT: Do you want to rest on the 


MR. DECIITER: I rest, on the record. 

MR. DUCHWALD: May we have the other 

gentleman identified at the defense table? 

MR. DECHTER: Mathan Doctor, another attor¬ 


ney, mv brother. 

(In open court.) 

THE COURT: Mr. Dechter? 

MR. DECIITER: At this time, your Honor, 

the defendant rests. 

THE COURT: Do you have anv rebuttal, 

Mr. Uuchwald? 

MR. nuCUWAED: Ho, your Honor. 

THE C JRT: At this tine we will stand 

in recess, ladies and gentlemen. I will have vou r 
turn to the jury room where I will have you stay for 
a moment, both sides having rented. 

(The jury left the courtroom.) 
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MR. DECHTER: May we approach the side 


liar? 


I would like to make a motion. 


THE COURT: Go ahead. 

MR. HECHTER: In reqard to sequestering 

a jury prior to deliberations, the jury is not at this 
tine out, I think the court is hamperinq the jury's 
right to freedom of movement. There is no reason 
whv a jury should be seouestered. They may think or 
inpuqn anythinq that nay come to them, that there is 
somethinq sinister goinq on. Thev know, as most 
citizens know, they should not be sequestered unless 


there is a oarticular situation. 


I resnectfullv 


ask the court to give them the sane opportunitv anvone 
else has. They have read the newsnapers or heard TV 
and they know there is a case going on. 

THE COURT: You would like them to walk 
out riqht across the building and through a demon¬ 


stration on behalf of Soviet Jewry? 

MR. DECHTER: Your Honor,the statements 

made bv this court, time and again, I find thev are short 
of being reprehensible. I did not nnv that. 


THE COURT: 


Sir, I wo. r t tolerate that 


from vou or anv other counsel and Ml give consideration 
to that rennrk. 
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Your thought that thin jury should have 
extraneous influences on it that vou know are occurring 
outnido the building — 

MR. DECHTER: I did not sav that. 

THE COURT: That's the effect of what 

you are saying. 

4 

MR. DECIITER: That's not my effect. 

TIIE COURT: Your statement, your request, 

is denied. 

MR. DECHTER: Sorry. 

THE COURT: Are there any motions at the 

close of the entire case. 

MR. DECHTER: Your Honor, I renew my mo¬ 

tion to dismiss the indictment again on the grounds that 
the indictment does not state facts constituting an 
offense against the United States based upon the 
reasons I gave before, and it is based upon the papers 
vhich I submitted to this court and to the United 
States attorney. Statute Title 10, United States Code, 
875, is vague, too general and indefinite, and inapplicable 
to the conduct of the defendant, and thereby the indict¬ 
ment is unlawful and invalid. 

Also to the apparent vagueness of the statute, 
it does not include the conduct of the defendant, and 
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I must state to the court that there are a number of 


* ' 


3 

cases — I do not want to repeat what was already said 



& 

4 

in the record. There are a number of cases which hold 


♦ 


5 

otherwise. 




6 

Certainly I would like to stress United States 



• 

7 

vs. Ropers: 




8 

• 

"Where the court instructed the jury that 




9 

a true threat as required by statute i 3 a serious 




10 

threat and not words uttered as a mere politican 

1 



- 11 

stand, argument or jest, and a threat is wilfully made - ! 

. c 


12 

if in addition to comprehending his words, the maker 

i 



13 

1 

voluntarily and intelligently utters the words as a 

declaration of any apparent determination to carry out 



14 



IS 

the threat." 




16 

That is one of the cases which I cited. 




17 

I cited Dennis vs. United States, and that 




18 

case held That mere teaching of the morale necessarv 




19 

to resort to force or violence is not the same as pre— ~ 




20 

paring a group for violent -cts and steeling it to such 




21 

act. A statute which fails to draw this distinction" — 




22 

MR. BUCHWALD: May I make one inquiry? 


/ 






23 

THE COURT: Yes. 


> 


24 

MR. BUCHWALD: In it the defendant's in¬ 




25 

tention to seek to adjourn early this afternoon? 
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MR. DECIITER: I am making motions. I 

have no intention to do anything. 

MR. BUCIIHMjD: I full suspect, your Honor, 

the defendant is endeavoring to assure that delibera¬ 
tions cannot begin until Monday, and they will be making 
their request to adjourn early this afternoon in view 

i 

of the fact it is Friday. 

MR. DECIITER: Your Honor, I do not know 

what the United State;: attorney is thinking. It is 
beyond me. 1 am making motions that I must make. 

This is my obligation to my client. 

THE COURT: You make the notions. Your 

motions for a judgment of acquittal on behalf — 

MR. DECIITER: May I finish the statement? 

Three more lines. 

"A statute which fails to draw this distinc¬ 
tion intrudes upon the freedom guaranteed in the First 
and Fourteenth Amendment. It also stated that when 
the gravity of the evil lessened by its improbabr’.litv 
justifies tho invasion of freedom of speech to avoid 
the danger." 

On these points, your Honor, I feel that 
certainly — on the basis of what came out is eviden¬ 
tiary — the people have not sustained their burden. 
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I ask that this particular indictment be dismissed 
at this time. 

THE COURT* Motion denied. 

MR. DECHTER* Exception noted. 

THE COURT* Are the parties ready to 

commence summations? 

MR. BUCHWALD: I believe it would be 

appropriate to preliminarily review the reouests to 
charge. 

TIIE COURT* We will do that in the robing 

room. 
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(In the robing room.) 

THE COURT: It is going to be a pretty standard 

charge. 

MR. DECHTER: I have a couple of requests. 

I know it is late. I respectfully ask the Court, Judge, 
to consider this and if the Court would be good enough — 

I cannot type it up. It is last minute stuff. I am dointf 

t 

this under a tremendous amount of personal strain. I have 
not been sleeping and so forth. I'm doing this alone. I 
have no help. 

Could the Court include, if it would want — 

THE COURT: Let me see what they are and I will 
try to — I would give a charge on character witnesses. 

MR. DECHTER: Most important, what I'm trying j 

to get across is the character of the witness is as good • 
as they were, and that in itself creates a question of 

reasonable doubt. . j 

THE COURT: I give the appropriate charge in that | 


regard, 


all. 


MR 


. DECHTER: I'm trying to make sure. That is 


THE COURT: I give the appropriate charge 
in that regard. 

MR. DECHTER: I'm trying to make sure. That's 


all. 
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THE COURT: I give the intent charge in substance. 

I give the presumption of innocence charge. 

I give one on reasonable doubt. 

I give one on the individual decision of the juror. 
I charge on wilfulness. 

As a matter of fact I give in substance everything 
you have asked for. 

MR.BUCHHALD: I have not reviewed that. 

I have one page of typewritten requests which 
Mr. Dechter provided me with. 

MR. DECHTER: I thought I gave that to the Court. 
THE COURT: I have never seen this. 

MR. BUCHWALD: There is in that a request on 
wilfulness to which I would take strong exception. 

(Pause.) 

MR. DECHTER: Because of the nature --are we 

finished? 

THE COURT: Yes. 

MR. DECHTER: Then the charge to the jury is all 


set? 


to go. 


THE COURT: I have a charge that is all ready 


Mr. Buchwald, what is it that you have any concern 
about inasmuch as it affects — 
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MR. BUCHWALD: My most particular concern 


is the charge with respect to the elements. 

THE COURT: I will not charge that. 

MR. BUCHWALD: That it is not necessary that 

I 

he intended to carry out — 

THE COURT: 1 will charge substantially as you 

requested in your request No. 2. 

MR. DECHTER: May I see that? i 

MR. BUCHWALD: I previously furnished you with a 

copy. 

THE COURT: I am going to charge it is not necessary 
that the Government prove the defendant actually intended 

i 

to carry out the threat. 

MR. BUCHWALD: off the record. 

THE COURT: I'm going to charge it is not necessary 
for you to find that the defendant actually intended to 
carry out the threat. It is necessary to find he intended | 
to make the threat# actually made the threat knowing that 

.1 

the threat was a true threat. What must be wilful! is 
the threat. He must have had an intention to make a true 


threat. 


MR. DECHTER: Will you be charging on intent? 
THE COURT: Yes. 

Off the record. 
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(Discussion off the record.) 

MR. DECHTER: One further thing, if I said any¬ 
thing that may have been overstated, I'm sorry. I respect- 

I 

fully withdraw that. I didn't mean it. It was in the heat 
of my own personal problem I'm having here. I have a 
tremendous amount of pressure. Another lawyer was 
supposed to do it. I came in last week. * I feel you are 
a very fair and impartial judge. 

THE COURT: I accept that. 

MR. BUCHWALD: If I might address myself to one 
further point: I'm a bit fearful that there may be some | 
ambiguity in the term "true threat,", particularly when j . 

there is so much argument by the defense that has been made i 
that Mr. Xelner didn't intend to kill anybody. 

MR. DECHTER: That is a fair statement, that a j 

threat is such a word that can be misinterpreted. There | 

has to be proof. I 

MR. BUCHWALD: What is a true threat other than j 

i t 

a threat? i i 

MR. DECHTER: A threat that is true. 

MR. BUCHWALD: I'm afraid by using the words | 

"true threat" the jury is going to believe he must have mean j ' 
to carry it out. 

MR. DECHTER: I think the judge can consider that. | 
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I think it is a fair statement, a true threat. There is 
nothing wrong with that. 

THE COURT: I'll read to you what I intend to charge 
leading up to that. 

The Government must initially establish beyond 
a reasonable doubt the defendant made a true threat to Yasir 
Arafat. A threat as commonly understood is an expression 
of intention to inflict injury or damage on another. 

In order to constitute a threat the statement ^ 

must be of such a nature that would reasonably cause fear. 

A communication is threatening when the 
communication in its context would have a reasonable tendency! 
to create a presentation that its maker would act 
accordingly. 

i 

It is not necessary for the Government to prove 
that the threat was actually communicated to the threatened , 
person or it had any particular affect on that person. 

Under the statute I charge you that a threat may 
be made by words alone for it is the utterance that is the 
criminal act. You must thorefor judge that the message 
has been communicated. 

MR. DECHTER: I think it is fair to both sides. j 

MR. BUCHWALD: The way I view the facts is that it 
was a false threat. It was a threat he didn't intend 
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to carry out. I think that is sufficient under the law, 
if he intended it ae a throat. 

MR. DECHTER: If we were to allow the United States 
Attorney to make up the charges I might as well not be 
in the case. 

THE COURT: He is merely representing to me 

i 

what he thinks is fair. 

MR. DECHTER: I think that statement, the one I 
just heard, is a fair statement of the law and the facts, 
and I respectfully ask that it be held just as the judge 


read it. 


THE COURT: Let me see whether this doesn't 


create a misleading impression in the context of this 


case 


MR. DECHTER: How are we going to work now? 


I'm willing to start or go. 


THE COURT: Under the Court's present ruling you j 
would start, Mr. Buchwald. * j 

THE MARSHAL: In order to avoid the demonstration, j 
no restaurants on the east side of the court house will 

I 

take us, and to get to a restaurant on the west side 
avoiding the demonstration we will have to take the jury 
through our office, put them in the marshal's bus and drive 
them around the demonstration to the restaurant: then we 
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will pick them up and bring them back the same way so at no 

time will they see the demonstration. 

MR. DECHTER: I'm only concerned how this looks 

to a jury. My concern is — 

THE COURT: Mr. Dorsey has told them — 


there? 


MR. DECHTER: Are they going to get hurt out 


THE COURT: They will be treated to lunch. 

MR. DECHTER: Isn't that unusual? 

I 

THE COURT: No. | 

MR. DECHTER: If you feel that is fair, all right, j 

THE COURT: We better do it right now. 

THE MARSHAL : When it is convenient to your . 


Honor. 


THE COURT: How soon will they be back? 
THE MARSHAL: 2:00 o'clock. 

(Luncheon recess.) 
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AFTERNO ON SESSI ON 
2: 4 0 p .m._ 


(In open court, without the presence of the jury.) 
MR. DECIITER: Your Honor, there is a motion I 
believe I did not make. We have a court reporter? 


THE COURT: Yes. 

MR. DECHTER: After the complete case, the people's 
case, the completion of both cases, I respectfully state to 
the Court that the people have not proven their case beyond 
a reasonable doubt. 

THE COURT: You made a motion for a judgment 
of acquittal. 

MR. DECHTER: Judge, if you would be good enough, 
this is beyond a reasonable doubt and the reasons for it 
become one that would go into extensive discussion including 
the most important pertinent point is there was no intent 
shown here at all to commit a crime, no matter what crime it 
was, and this particular crime, if it is a crime, 
is one that shows no intent. There was language used out 
of anger, out of frustration, out of emotion and therefor 
the people definitely by no substantive credible evidence 
have they shown the slightest bit of evidentiary matter 
which would be beyond a reasonable doubt. I respectfully 
ask the Court at this point to acquit the defendant. i 


i 

i 
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THE COURT: I think the jury has before it 


3 

evidence on which it could conclude to the contrary so I 


4 

will deny the motion. 


5 

MR. DECHTER: Your Honor, does that mean, I would 


6 

like to hear your ruling on that. 


7 

THE COURT: I believe there is evidence in this cast 

Ik 

[ 

l 8 

from which the jury can find to the contrary so I deny your 


9 

motion. 

10 

MR. DECHTER: You deny the motion. . 

1 

- 11 

It is very hard to hear back here. The acoustics ^ 

12 

» 

in this room are terrible for the future, your Honor. There j 

13 

should be a mike. 

14 

1 

(Jury present.) 

1 

i ! 

15 

MR. BUCHWALD: May I proceed, your Honor? 

i 

i 

16 

THE COURT: 'You may. 


17 

MR. BUCHWALD: May it please the Court, your 

i 

16 

Honor, Mr. Deehter, Madam Forelady, ladies and gentlemen 

i 

19 

of the jury: 


20 

You have now heard all of the evidence in the 

■ 

. 21 

case and after the lawyers have completed their summations 

» 

i 

22 

you will hear his Honor's instructions on the law that 

i 

i 

23 

applies to the case, his charge to the jury on the law which 

1 , 

I 

24 

you are to apply here. 

| 

i i 

25 

Then your deliberations begin. Now, the 

l 


1 
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summations, I sum up and then Mr. Dechter sums up and he gets 
the opportunity to respond to what I say and I get a brief 
rebuttal period and you may see me, for example, sitting 
down while Mr. Dechter is summing up and not jumping up and 
objecting and that doesn't mean that I agree with him and 
the fact that Mr. Dechter may not object while I am saying . | 

something doesn't mean that he agrees with me. That is ' 

• i 

simply a courtesy which lawyers frequently extend to one j 

i 

another during summations. 

I 

They can object if they want, but you I 

shouldn't conclude from the failure to object that we agree I 

with one another. | 

» 

During the course of your deliberations you can I 
ask to have any part of the testimony read back to you. I 

You can ask to see any of the exhibits. 

For example, the UPI advisory, that is the 

I 

advisory which United Press International sent out to its 
subscribers at 6:00 o'clock on the evening of November 11th 

i 

after the JDL representatives had called the UPI and told 


them that there would be 


a press conference at 8:00 ostens 



for the purpose of discussing the PLO threats against JDL 


members a press conference which as you know was held 
by Mr. Kelner at that time. 

You can see during the course of your deliberations 
the photograph which tv.is taken by one of the newsmen and 

SOUTHERN DU MIC I COURT REPORTERS. U.S COURTHWM 
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depicts the scene at JDL headquarters when the newsmen 
first entered the press conference room where Kelner 
was conducting the press conference. 

Most importantly, however, you can ask to see 
again the film itself. You are entitled to do that during 
your deliberations, to see it as often as you want and, 

ft 

adies and gentlemen, please don’t let the fact that we had 
certain technical difficulties in first trying to show it 
to you inhibit you from requesting to see it as often 
as you need to, as often as you want during your deliberation^ 
It is the most important piece of evidence in j 

this case. There is no real question, is there, that the 
film was placed on WPIX; that it was beamed out into 

« 

states other than New York. 

It is the most important piece of evidence in • j 
this case, ladies and gentlemen, because it contains 
Kelner's own words, his intonations, the serious manner in 
which he stated what he said. It captures better than anyth!» 
else the massage which he intended to convey. 

icu heard him here. They put the gun on the 
table, the men in the uniforms, for the very purpose of 
making sure that what they said was not interpreted as 
a joke; that it was interpreted seriously. They didn't 
intend to actually carry out the threat, but he wanted it j 

i 

! 
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to be interpreted in that serious manner in which it was 
uttered was the message of a planned assassination, the 
threat to have Arafat assassinated. 

Ladies and gentlemen, before I review with you the 
evidence in detail in the case, as I would like to do, let 
me make two preliminary observations. I th.’nk they are 

i 

important to keep in mind and as 1 make these two pre¬ 
liminary observations let me remind you again that it is 
his Honor who will be instructing you on the law. I don't 
want to pretend to be doing that. That is not my function. 
That is hi*i Honor's function and he will do that. 


m 
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The first preliminary observation which I 


think is important to keep in mind is that the defendant 

A- . 

is not charged in the indictment, not charged with 
actually plotting to assassinate Arafat. That is not 
the government’s contention. It is not the charge 

in the indictment. Maybe he intended to carry it out; 

S 

maybe he didn't. He savs he didn’t. 

Ladies and gentlemen, that is not the issue, 
lie himself says he doesn't know what he would do if he 
got the chance or if the security precautions weren’t ! 

so tight. He is not charged with that. 

The question is did he intend to convey a 
threat. Hot did he intend to carry it out. 

Did he intend to convey it? 

; * 

Ladies and gentlemen, he himself savsd that ' | 
he knew that the words sounded threatening. He intended 

them to be taken seriously, not as a joke. He 
wanted to create the appearance of reality. He 

himself admits that. 

Ladies and gentlemen, did he convey the 
threat? Hot did he carry it out. That is the 
really crucial question before you because in the case 
of a threat to inflict bodily harm on someone, of a 
threat to kill someone, because of the apprehension it 




SOUTHERN DISTI«i.:T court rerortbrs. u.s. COURTHOUSE 
rOCCT Sli'ARE. NEW TORN. N.V CO T.«»«0 



1 . 



1 


eoa3 


339 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


context of is it a crime, is the defendant guiltv or 
not guilty. 

The other side of that coin is the fact that 
you have a noble motive or what vou vourself view as 
a noble motive, it doesn't excuse a crime. It doesn't 
make it less of a crime. You can't rob the bank 
because you want to get the money to donate to the Red k 
Cross. The fact that there is a noblerotive, that 
may be relevant in certain other contexts, but not on 
the question of is it a crime, is the man guilty or not ' 
guilty? 

Ladies and gentlemen, the same law that pro¬ 
hibits interstate communication of the threat to 
assassinate Yasir Arafat by a man who opposes Arafat 
applies across the board. It applies to a threat to 
kill any foreign visitor, be he from an Arab state 
or from Israel or from a Communist country or from a 
democratic country. 

It applies to a threat to kill any citizen 
of our country. It applies to a man vrho intentionally 
threatens to kill anyone, to a man who intentionally 
threatens to kill Russell Kelner because he dis¬ 
agrees with Russell Kelner, even if lie strongly and 
sincerely disagrees with Russell Kelner. 
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It applies across the board and we eitherr, 
all of us, live by the rule of law or we risk foresaking 
the protection which that rule of law affords to all 


of us. 


Wow, maybe that didn't have to be said 


and I suspect it didn't have to be, but I hope that no 
one he^e loses siqht of it. 

Let me review with you, if I might, some 
of the evidence in the case. The PLO delegation was 
staying here at the Waldorf-Astoria in November, on or 
around November 11, 1974. Yasir Arafat was scheduled 
to -join them. He was supposed to make a speech in 
the General Assembly of the United Nations. 

The UN's invitation to Araf»t to cone and 
speak caused a great deal of consternation and protest 
by manv people here in New York. A broad spectrum 
was opposed to Arafat's visit, not just the JDL, not 
just Jewish people, many people. New York City, out of 
the city, around the world, were dismayed and appalled 
that the UN would invite a man like Arafat to come and 
speak. 

Many people, not just members of the JDL, 
but including members of the JDL, engaged in peaceful 
demonstrations. They chanted slogans. They carried 
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around signs and placard*. 

Mr. Kelner himself participated in 
some of these peaceful demonstrations. lie himself 
described some of the signs and sloqans. 

"Ho, no, PLO. There is no Palestine. 

Israel Must Live." 

All of this is undisputed and none of it 
is a crime. The PLO is not immune from free speech. 
People in this country, in this t 'ty, can express their 
opinions about the PLO and an individual, ladies and 
gentlemen,- in our society is perfectly free to express 
his opinion about other individuals on public issues 
even with extremely strong and vehement language. 

Such expressions of opinion, ladies and gentlemen, in 
our society may properly include sharp personal attacks, 
verbal abuse, unpleasant and even abusive language, 
but, ladies and gentlemen, the free flow and exchange 
of ideas does not include the communicating of threats 
to have someone killed. 


southern oisti i :t court reporter*. u.». courthouie 
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2 

Mr. Kelner knew that. He admits as much. 

1 


3 

lie says that the New York City Police Department had 



4 

been notified when the JDL received threats to he killed 



5 

from the PLO on the telephone. He knew that that was 



6 

wronq. 



7 

Ladies and qentlcmen, there is a vast differ¬ 



8 

ence between expressinq one's view even in the most vile 



9 

and vituperative tones and threateninq to take the life 

j 



,0 | 

1 

of another human beinq. 



11 

Ladies and qentlemen, one miqht call the 



12 

murdere of Ma'alot whatever he thinks, and in this free 

! i 


13 

country,which protects your riqht to do so, most if not 


14 

- 

evervone else in our city will aqree with the man who 


15 

l 

calls Arafat those names. nut no man has license to 



16 

threaten to take the life of another human beinq, and 



17 

if that, ladies and qentlcmen, is what you find the ^ 

i 


18 

defendant did here, if the elements of the crime are 



19 

satisfyinq in accordance with his Honor's instructions 



20 

on the law, then your duty under the rule of law is 



21 

clear. 



22 

Mr. Kelner testified that for a few weeks 


H 

f 

23 

precedinq Arafat's visit the JDL had received anonymous 



24 

telephone calls from people claiminq to be from the PLO 



25 

threateninq to do bodily harm, to kill members of the 
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JI)L. . Maybe he is telling the truth about that; maybe 
not. If it is the truth, and assuming for the moment 
It is the truth, that is a crime and those callers, if 
thov are caught, ought to bo prosecuted. The .TIM, 
notified the How York City police, said Mr. Kelner. 

They knew that the communication of threats was a crime, 
and if Kelner is telling the truth about that, ladies 
and gentlemen, then he well knew and could well 
appreciate first hand, from the sense cf outrage and 
apprehension he himself felt from the communication of 
such threats, why the intentional communication of 
such threats is itself proscribed whether or not the 
caller actually intends to carry out the threat. 

In any event, ladies and gentlemen, Kelner 
knew from the fact of peaceful,demonstrations in which 
many people participated and from everything the JDL 
had ever stood for that it would hardlv be news to any¬ 
body that the JDL opposed Arafat. So he, and he admits 
it, the JDL, several hours before the press conference 
on November 11th, they called the United Press Inter¬ 
national and other representatives of the press and 
told then there would be a press conference at 0 o'clock 
that night at which ostensiblv the JDL would discuss 
the threats from the PLO. 
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2 

Do vou remember, Indies and gentlemen, 


3 

all those questions on the cross examination of Mr. 


/ 4 

Goldschlaq from UPI by the defense attorneys? 


5 

The questions: Well, it miqht. not have been the JOb 

1 


6 

# 

that called? It night have been anyone? 


7 

What was the defense tryinq to do there? 


8 

Thev were tryinq to ncqate the notion that it 


9 

was the JDL, that it was specifically Mr. Kelner v/ho 


10 

caused those transmissions in interstate commerce, who 


11 

initiated the press confere.ncc which ultimate.lv led up 


12 | 

! . . 

to those transmissions. 

1 


13 

1 

Ladies and gentlemen, it mav be true that 


14 

1 

Mr. Kelner is not an employee of WPIX, but he certainly 


| 15 

caused that telecast. He put everything in mo¬ 


I < 

tion. 

I 

1 

1 

I 

1 

Ladies and gentlemen, when Kelner threatened 

1 

1 

to have Arafat assassinated, didn't he want that to be 

1 

l 

broadcast? Why call a press conference in the first 


■ 

place? Is it even newsworthy that the JDL opposes 

* 


1 

Arafat? The press certainly knew already from a 


1 

demonstration at the Waldorf and everything else that 

( 

1 

Kelner and the JDL didn't like Arafat. He hardly 


I 

needed a nrens conference to make 'that known. 


■ 

It was tho threat to have Arafat killed that 
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he v;anted broadcast and that's v/hy the. UPI war. called 
and that's why the other Media representatives were 
called, and that's why, when the. press arrived at 0 
n.m. they were brought into the small room and then Kel- 
ner's office. They were allowed in with the camera 
and the microphone and the liqhtinq enuinment. He 
was all ready for them. The qun was already in 
nlace for its effect, "for," in Mr. Kelncr's words, 
"appearance's sake. H 

Ladies and tentlemen, the notion that 
Russell Kelner didn't intend, expect, and desire to 
have that threat broadcast when he looked directly into 
that VJPIX camera and spoke into that micronhone which 
said "Channel 11," at a press conference that he 
was all ready for, and which the JDL had called, the 
notion that he didn't intend it to be broadcast simply 
flies in the face of common sense. And common 


sense toqether with the testimony in the case and the 
exhibits in the case are what you brinq into that jury 


deliberation room with you. 

Ho didn't roll the projector of VJPIX 
during the 10 p.m. news but that's exactly what he 


wanted to happen, 


He did everything in the v/orld 


he could to have it happen, from holding ami conducting 


i 
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the press conference to speakinq riqht into the camera, 
placinq the qun in his holster so that evervone, everv- 
one, would interpret what he said seriously and not 
as a ioke. 
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' I 

2 Without Russell Kelner, ladies and gentlemen, 

I ' 

3 there could have been no such broadcast — without the j 

4 press conference, without the words he uttered, the way he . 

i 

5 uttered them. 

I 

6 | Ladies and gentlemen, it is like writing a 

7 letter threatening to kill someone. You write the letter 

8 in clear and unambiguous terms. You put it in an 

9 envelope and you address the letter and put the stamp 

10 on the envelope and seal the.envelope and you put the • 

11 letter in an out box in your office together with a lot of 

!! ‘ 1 

12 |i other mail in the hope that t • messenger ,s going to .come ; 

! 

13 ' around and collect all the letters from the out box 

I 

14 and put it in the mailbox outside. 

lti Ladies and gentlemen, the fellow who comes around . 

I 

16 and collects all the mail and sticks it in the mailbox, 

17 he is not guilty of a crime any more than WPIX is 

18 | guilty of a crime for covering the news, but the letterwriter; 

19 the man who did everything he could to bring about the 

20 | result of getting that letter into the mail, the man , 

21 who hoped and expected and intended that result, he is the 

22 one who causes the mailing whether he drops it in the mailbox 

23 or not. He is the one who has committed the crime, and ^ 

24 I would submit to you that this is just like that 

25 mailing of a letter situation. 
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I 

Finally, in considering the question of whether 
the defendant caused the threat to be transmitted interstate, 
you will not be without guidance. His Honor is going to 
instruct you on the law. That is not my province. His 
Honor will do that at that close of summations. 1 ask you 
to listen carefully to his Honor's instructions on what 
the legal meaning of that term is, lest you be used by 
either counsel as to what it means. I 

After you hear and consider those instructions on I 

i 

the law from his Honor, I submit to you that you will find 
from the proof that Kelner made the threat, he intended 
and expected that it would be broadcast and, that this elemenf. 
of the crime has been satisfied. 

I 

So what were all those questions by the defense 
attorney to Mr. r.oldschlag about? It could have been any¬ 
body who called the UPI, right? | 

Ladies and gentlemen those were just smokescreens, | 

i 

aren't they? Of course they called the press conference 

l 

themselves. They were ready for the press conference when 
it started. The gun was there in its place and by the time ^ 
that Mr. Kelner was testifying the defense had dropped 
that argument, that maybe it was somebody outside the JE*. 
wno had called the press. 

So the press and the radio and TV are contacted. 

» 
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You will recall that UPI, the wire service, in turn, ad 
vises subscribers through the advisory that there will be 
that 8:00 o'clock press conference. 

In the meantime earlier in the day, around 4:00 
o'clock, Don Miller, the young man who testified here, 
at WPIX, had gone to cover the JDL demonstration at the 
Waldorf where the PLO delegation was staying. He had 
replaced another channel 11 reporter and had joined up with 
the other three members of the camera crew outside the 
Waldorf. 

« 

After WPIX received the UPI advisory, the channel 
11 crew at the Waldorf received word to cover the JDL 
press conference at 8:00 o'clock. . They returned to WPIX’s 
studios and picked up the adviser, and went over to 1133 
Broadway, up to the 10th floor. There was no surprise. 

The JDL was ready for the press. 

The men in military garb escorted the 
WPIX crew tc the small outside office. Other news crews 
from radio stations and the press are already there. 

The doorr open to the larger office, Kelner's office. 

Kelner is there waiting and ready He had been there all 
day. He knew hours in advance there would be a press 
conference and to make sure that what he said sounded news¬ 
worthy and was disseminated in the media and was not 


I 

\ 


I 


I 


I 


I 
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interpreted as a joke, he has the men in military garb 
standing at his side and the gun in his holster on the table. 

I 

One of the newsmen takes the photograph which 
you have seen. 

Kelner starts to make his statement before the 
WPJX crew has set up. They are the only TV crew. They had 
the mo'.c equipment there to sot up. 

John Miller testified that he primarily was ; 

concerned at this time with getting his crew set up properly | 
but he got the basic idea of what Kelner was saying. | 

4 

i 
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Miller had no recollection as he testified here 

about Kelner saying anything about threats from the 

PLO. Kelner says he did say something about threats from j 

the PLO and maybe so. 

But, in any event, the evidence is clear, ladies 
and gentlemen, Miller recalls Kelner saying something during , 
his statement about "We are going to gat them" and then the i 
members of the press all interrupt, what do you mean by 

I 

"get"? 

What do you mean by "get". 

Kelner: We are going to assassinate Yasir 
Arafat. He will not leave the country alive. 

The channel 11 crew now gets set up. They take . 
a little bit of film without sound. Remember that testimony 
and from the film itself, the desk and the two surrounding 
men and they focus in on the holster. They take no sound , 
in the beginning so that 1 think the way Mr. Miller explained! 
it when it is played on TV later the anchorman speaks over 
the film and in effect introduces the film to the viewing 


audience, 


Miller asks Kelner, take it from the top. Please 


repeat his statement. 


Then the sound starts and Kelner looking straight 
into that WPIX camera, which you can't miss, speaking into 
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that microphone which says channel 11 says, "We have 
people who have been trained and who are out now and who 
intend to make sura that Arafat and his lieutenants do not 
leave this country alive." 

You have seen that film and I urge you to see it 
again and again. 

What else does he say after that statement, 
which is the first statement on the film? The reporters 
How do you plan to do that, you are going to kill him? 

Kelner: They will do it. I can't tell you the 
details, but it is going to be done. There will be justice. 

The reporter: Are you talking about murder? 

Kelner: I am talking about justice. I am talking 

about equal rights under the law. 

MR. DECHTER: Your Honor, I must object at this 
time because there is nothing in my complaint that would 
indicate any of these remarks being accurate. 

THE COURT: The jury's recollection of what they 
heard in the film will govern. 

MR. HECHTER: Sorry, your Honor, I must object 
strenuously that what he is reading is not an accurate 
portrayal of what was said and that is germane and I think 
at this point what he just did, your Honor, and what he has 
been doing for the last few seconds — 
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THE COURT: Let's not get into any editorialization 
here, please. 

MR. DECHTER: Your Honor, I respectfully object 
and I ask respectfully for a mistrial. 

THE COURT: A mistrial is denied. 

MR. BUCHWALD: If I may continue, ladies and 

gentlemen. 

Ladies and gentlemen, I urge you again, ask to 
see the film yourself. 

THE COURT: Ladies and gentlemen, let me just stop 
Mr. Buckwald here for a minute. If there is any 
question in your minds as to any statement of any evidence 
as given you by any lawyer or by me in my charge, it is your 
recollection of what the evidence is that governs. In that 
connection I will also charge you that if you have, you 
who are the tryers of the fact, have any concern about 
what that evidence was, have the transcript read back to 
you, you can have the movie played again so you can refresh 
your own recollection as to exactly what the evidence 
was so you will have no question about it. 

Go ahead, sir. 

MR. BUCHWALD: The reporter asks: 

Are you talking about murder? 

Kelner: I am talking about justice. I -am talking 

about equal rlqhts under the law, a law that may not 
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2 

exist, but should exist. 




3 

You remember the character witness, Arthur Miller 



4 

4 

testifving yesterday, about his view as & lawyer of eight 

i 


- 


5 

years that it is all right to assault a man as long as you 



6 

disagree with him strongly enough, about the higher justice. 



7 

i 

Ladies and gentlemen, even though that may be a 

t 

• 


. 

8 

silly idea, just to say that, just to say it is your opinion 




9 

that there is a higher justice and you can assault people 

i 




10 

who you want to because you disagree with them, that is just 1 

*) 


11 

the expression of an opinion. What is not the expression 



12 

of an opinion is that first statement. We have people 



13 

who have been trained and who are out now and intend 



14 

to make sure that Arafat and his lieutenants do not leave 1 

i 



15 

i , 

i this country alive. 



1*9 

1 • 

That is a threat clear and unambiguous. ) 

i 



17 

The reporter asks again: 

I * 

' 


18 

Are you saying that you plan to kill them? 

» 


19 

Kelner responds: 1 


20 

We are planning to assassinate Mr. Arafat just I 



21 

• i 

as if any other -- just the way any other murderer is treated1• 



22 

We are planning to assassinate Mr. Arafat, clear 




23 

and unambiguous. 1 

’ 


24 

The reporter asks: 




2S 

Do you have the people picked out for this? 





. ' 

I « 
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Have you pl-'nned it out? . Have you started this operation? ^ 

I 

Kelner: Everything is planned in detail. 

The reporter: Do you think it will come off? 

Mr. Kelner: It is going to come off. 

The reporter: Can you elaborate on where or ^ 

when or how you plan to take care of this? 

Kelner: If I elaborate it might be a problem in j 

bringing it off. | 

Ladies and gentlemen, the WPIX interview of Kelner ^ 

continued even after the film ends, but that portion of j 

the film during which there is sound, this portion (indicating 
is continuous, uninterrupted, unedited and as and when 
you view the filtn again for yourselves you will see there are 
no other reporters asking questions simultaneously, only ( 

Mr. Miller who testified here. 

Now, after the film which you saw there was more ^ 

film which was not telecast, which was edited out so the ^ 

story could be fitted into che time allotted for it on the j 

WPIX news. j 

It is during that final portion of the interview ^ 

you will recall from Mr. Miller's testimony that Kelner 

explained that the people he had been talking about had been 

trained at that JDL camp in the Catskills. 

Ladies and gentlemen, that film isn't out of 


! 
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context. It hasn't been finagled with. The defense can 

i 

call witnesses. They have subpoena power just like the 
Government and if it was out of context, ladies and 
gentlemen, they could have called here to testify any of 

i 

the other newsmen who were there, any of the three other 
members of the WPIX camera crew, the WPIX-film editor, 
they could have subpoenaed the film that was edited out, 
but they didn't. 

Ladies and gentlemen, with that basic review of 
the evidence — let me focus in -- 

MR. DECHTER: I'm sorry. Your Honor, I must object[ 
At this time I do believe at this point there must be a side ! 
bar regarding the comments just made. It is not the law. 

i 

THE COURT: No, I deny the side bar. | 

Go ahead. 

MR. BUCHWALD: With that review of the evidence 
let me focus in and I hope not to make this too much 

I 

longer on two particular issues. Was the WPIX telecast 
a communication in interstate commerce? That is No. 1. 

• i 

No. 2, were Kelner's words on that telecast in I 
fact threatening. Did he intend them to be threatening. 

That is the key guestion, Not did he intend to carry out 
the threat, did he intend them to bo threatening whether or 
not he actually intended to carry them out. 

I 
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As to question one, the interstate commerce 
question, you heard that the film was telecast on WPIX 
channel 11 on November 11th. WPIX is licensed oy the 
Federal Communications Commission. It has a broadcast 
range which enables it to transmit into states outside of 
New York, including New Jersey, Connecticut. The film 
was seen on the 10:00 p.m. news at the studios by both Mr. 
Miller and Mr. Marcovsky who testified. It was seen over . 
television by Mr. Milaccio of the FBI who testified. 

Miller and Marcovsky both testified to having ^ 

seen WPIX programs while viewing channel 11 from outside ^ 

New York State including the 10:00 p.m. news program. 

On this point there really isn't any dispute, ^ 

is there? I ask you to listen carefully to his Honor's j 

instructions on the question of what is an interstate 
communication. 

As to question two, is it a threat or just the j 

v I 

expression of a strongly held opinion? Did he intend to 

i 

convey a threat? 

As to this, ladies and gentlemen, if the words . 

themselves and the way in which they were said was not enough 1 
and the fact that the gun was put on the table with the 
express purpose of havinq his words taken seriously, if 
that wasn't enough, I submit to you that the defendant s 


VMJTHKRN DIMrlCl COUHT US COH*rM»H>l 

t nil Y " 'I* ••••kin' • • • 


eorf 8. 


357 


own testimony was tantamount to a confession on this 
point. 

He didn't utter those words by accident. He 
intended to say what he said. He knew what ho was saying. 

He knew that his words sounded like a threat; that they 
appeared like a threat; he said it was a performance, an 
ac^ intended to create an atmpsphere. He wanted the words 
taken seriously. He didn't want it to be treated or thought 
of as a joke. 
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He knew that a PJ.0 spokesman hart been assaulted 
and hospitalizod in Hew York tho month before and that 
whether or not that had been done by the J1)L, the fact 
of the assault would 'five credibility to the threat. 

Ho knew that the appearance of the pun on 
the table v/ould qive credibility to the threat and 
it v;as precisely to qive such credibility that the qun 
was put there in the first place. 

He knew his own hiqh position within the 
JDL and his reputation for efficiency would qive them 
credibility. His words were intended, they weren't 

coerced from the press, ladies and qantlenen. He didn't 
appear nervous. 

Do you remember Mr. Miller's testimony. He • 
smoke,as Mr. Miller said,in a conversational tone. 

There didn't seem to be any extraordinary stress. 

Ladies and qentlemen, you saw him testifyinq 
here. Was he not cool and composed and articulate 
in a most stressful situation. 

Was he not in complete control of himself? 

Was someone able to put words in the mouth of Mr. 

■ 

Kelner here? 

Ladies and qentlemen, he admitted here it 
was not really an exaqqerotion. He didn't intend to 
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carry out the threat, but he said what he said, he knew 
what lie was sayinq, he meant it to be interpreted 
seriously. He didn't want the police or the FBI or 
the Secret Service or the television audience or the 
PLO delenation to think it was a joke. 

There was, in fact, he says, no real plan 
to carry the threat out. As I have oointed out before, 
that in not really the question. 

Ho said there was no plan, no plan could 
have worked. It would have been futile so there 

was no plan. He felt a sense of frustration bv this, he 

said, but he intended to say what he said, convev what 
he admits was an apparent threat and which measured 
by any objective standard most certainly is that. 

a 

To quote his own testimony from page 260 
of the transcript in response to Mr. Dechter's question 
yesterday afternoon, not this morninq, after the overniqht 
period: ' 

"As I said before, the words were the 
words of a threat, but at that particular time there 
v/as no followup being planned." He didn't intend 
to carry it out, but the words were the words of a 
threat and were so intended. 

badies and gentlemen, I think I have gone 
on lonq enough. Tl..- tank of deternininq the quilt 
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or innocence of a fellow citizen is always difficult 
and that nay be particularly so here, where most, if 
not everyone here, share at least that part of Mr. 
Kelner's views which pertain to terrorist acts of the 


PLO. 


Just please remember again that the law 


applies across the board; it protects everyone. 

Consider all the evidence. Consider it 
calmly and as dispassionately as vou can. Apply it 


objectively and fairly, withouit prejudice or bias to 
the instructions on the law which his Honor will give you 
and if you do that, ladies and gentlemen, you will have 
done juatice above all else to the rule of law itself. 

Thank you very much. 


MR. DECIfTER: May it please the court, Mr, 

Attorney Duchwald, ladies and gent .emen of the jury: 

I could at this time smile at vou, look at 


you, wink at you, 


It is much too serious. I take this 


particular trial as one that is unioue. It is not 
only uninue in terms of Mr. Kellner, because of course 
Mr. Kolner is the most important individual we have to 
consider, it is unique in very many aspects that you 
must consider. 

It is unique in the fact that this is a politic* 
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trial and you nust remember that in the context of 
what a political trial means. 

It is my contention from the beginning that 
the United States Government, with the full intention, 
premeditation, with all their resources, intended, no 
question about it, to try to destroy Russell Kelner, 
a nan of an unelemished record and.achievement. 

J’thy? Because we have in fir. Kelner a 
unique situation, a man of superb knowledge and commit¬ 
ment . 

Hr.ICelner is, of coutse, an officer of the 
Jewish Defense League, office manager, not a soldier. 

* . A 

Not one who is involved with karate, an office manager. 

But a man who is a deeply concerned Jew, as I will 
tell vou, so an I. 

* . * a 

I am goncerned because I am not only a 
lawyer here, not only an advocate, I am concerned 
for the lack of world opinion, the indifference to the 
tragedies of tha Jewish people over a millenium. The 
fact that Ma'alot, Munich, Lod, where Puerto Rican 
pilgrims on a missionary visit were murdered in cold 
blood by the PLO. it is a murderous organization of 
gangsters, out and out killers, who would desecrate our 
shores. • 
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Yes, I do believe people have the right 
of freedom of speech. Yes, I do believe that if I 
disaqree with somebody, even in the strongest terms, 
the other person lias rights too. They can express 
an opinion in a free society. That is what democracy 
is about. That is what the Constitution and the 

First Amendment talk about. What are we sayinq 
about freedom of speech? My contention and my state¬ 
ment is that that is what Russell Kelner did. Nothing 
more and nothinq less, expressed indignantly, expressed 
with full heart, expressed emotionally, expressed with 
shock and dismay that the rest of us, who are not as 
strong as Russell Kelner, could not qet up and do whac 
he did. 

What.did he do? He expressed his indiqna- 
tion. That is what he did. 

He said, if you remember his testimony, 
that he was speaking for the the. world Jewry. In a 
way he was right because no one in the world, certainly 
the United States, certainlv in . Jewish organizations, 
certainly in non-Jewish organizations, had the 
integrity to state that this murderer, who was wanted 
for murder by the United States Government for murdering 
a U. S. ambassador' at Khartoum, this man wan ignored. 


•OUTMfRR OIITN-CT COURT RtRORTIR*. U.t. COURTROOM 
TOltVf'.IARt NF» N T CP» «R 






eoaC* 


3G3 



Imagine landing at Kennedy Airport and I 
didn’t see the U. S. attorney or the FBI or the Secret 
Service, the state police, the city police, Armv, Navy, 
did they cone do\m and arrest Arafat? It will be a 
question for you to decide what happened, when and why. 

No, aothinq was done. Why? 

It is a material question of being Jewish. 

4 

Why? ■ Leave it at tha*- 

But we do no leave it just on the history 
of the Jewish people. What happened in all these 
tragedies because there would never be a group called 
the Jewish Defense League if there wasn't a vacuum 

1 

avoiding by other organizations who never had the 
integrity in the 1930s and ' 40s of speaking out strongly 
and demonstrating within the F$.rat Amendment, and 
peacefully marching and demonstrating with slogans. 

Of course, if that was true, anyone who 
remembers that period or reads the history of the 
period would know , would definitelv know, that there 
was no queotion that we could have saved millions of 
people. No question of what could have happened if 

people would have spoken out. Decause in 1955, in 
Montgomery, Alabama, the Reverend Martin Luther King, 
a martyred man, spoJ:e out. lie started demonstrations in 
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the United States which won called the black revolution. 

He spoke out end he accomplished hin tank and only c,od 
knows what he did because he did qreat work. 

I pride myself in having some contact with 
that particular position and working that way. 

He spoke out and sometimes members of his 
croup, and right until today people speak out, 
discuss in total frustration in their miserable situa¬ 
tions that go on. The civilized behavior of man to nan 
they speak out. 

Can we say that any one of us, madam, your¬ 
self, can we say that you have never seen a program? 

Yourself, sir; you, sir; madam, yourself, 
have you ever seen a.program that a person didn't get ■, 
on a television set at a news broadcast and in total 
frustration and anger said, "I'm going to get my boss." 
Soecifically, people have been laid off because of the 
economic situation we are in today. I remember a broad¬ 
cast of three weeks ago, people laid off in Pennsyl¬ 
vania where a man said on TV — 

THE COURT; That ds sustained. 

MR. DECHTER: In other words, are we not 

saying that there is nelective prosecution and persecution 
here? 
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We must direct vourselves to this 
particular case. I believe that one of the parts 
the United States attorney — I'm sure the judge will 
instruct you on the law — happened to ignore is the 
fact that the burden of proof is strictly on the 
prosecution. That's where the burden is. • It's on 
the prosecution. 

I have nothing to prove. I didn't have 

to make c statement. We did not have to do anything 

but sit there. We could have sat there and let you 

listen and let you decide. Of course we would have 

let in, if we allowed that, some misstatement of 

fact3 made by the prosecutor, so that the purpose here 

j 

lies strictly with the prosecutor. lie must prove 
his case beyond a reasonable doubt and to a moral cer¬ 
tainty. 

The judge will go into Hint in detail. 
Further, the law commands, it is part and 

parcel of our penal lav; and procedure and our Constitu- 

» 

tion, that the presumption of innocence stavs with ny 
client, Russell Kelner, a man who I admire and a man 
who is a Jew with a heart. It stays with him. 

It stays with him through this trial. It stays with him 
through thin moment. It stays with him when you 
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walk out. The presumption of innocence is his. You 

cannot take that away from him. As of today, 3:35, 
this is a country of law and we are going on law and 
that presumption of innocence must be overcome by a 
definite production of evidentiary matter over and above t(| 
show that my client, Mr. Kelner, was quilty. 

If not, if there is the slightest hesitation 
in your mind, if you have some doubt a3 of this moment, 
you have no alternative but to acquit him. That s 

the law. That's simple. It's the law. The 

presumption of innocence, that's v/hnt it's about. 

Burden of proof, the prosecutor must prove 
his case beyond a reasonable doubt. Ever” element 
of this crime must be proved beyond a reasonable doubt. 

Let me remind you pf the indictment: 

On or about the 11th dav of November, 1974, 
in the Southern District of New York, Hussoll Kelner, 
the defendant, unlawfully, wilfully, and knowinqly 
transmitted and caused to be transmitted in interstate 
commerce a communication containing a threat to inlure 
the person of another, to wit, assassinate Yasir Arafat 
and others associated with him. Title 18, United 
States Code, 875. 

If that is true, that he did, in no wav 
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did the prosecution prove the elements of this crime 
beyond a reasonable doubt and to a moral certainty. 

I will give it to you slowly — wilfully, 
unlawfully and knowingly transmit. The only reason 
I do it this way is because you do not have the indict¬ 
ment in front of you. 

Lawfully, wilfully. Has it wilful? 

Was it knowingly transmitted? That's one of the 
three elements you must consider. 

Wilfully? We are talking about intent, 
because in every crime, from the lowest crime to the most 
difficult one, one riqht here in the federal court, 
intent must be shown. Without intent you have no 

\ 

crime. There is no way you can convict someone without 
intent. 

So that it has definitely established, a* 

. \ 

far as the defense goes, that the question of what he 
said, we do not in any way deny a session pulled out 

of context shown on the screen. We have never denied 

«' 

that. As a matter of fact, I aqreed we would allow, 
and I stipulated that it was not even necessary, the 
picture. I felt it was inflammatory. We 

allowed it. We said that it would be fine, that as 
far as we are concerned, he said what ho said. What 
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lia said, though, has to be taken in toto. One doesn't 
into a room and there is an argument going on for 
a half hour and jump in on 5!j seconds and make a 
decision: this is what he said. Anyone can do 

that. Anyone can grab out a section and say: 

Look what he did. ' 

What happened before that? It was part 
and parcel of a situation. 

If you will recall the testimony, and I am 
sure you do, the reporters were there for a half hour. 

Do you know what they showed you? . Fifty-five seconds. 
Fifty-five seconds out of a half hour. I'm not a 
good mathematician but that comes out to 00.6 of one 
decimal point. Is that what they did? Did they 
give you the totality of this?, Was it accurate of 
the prosecutor to claim that Mr. Kelner made this 
statement and that was it? He didn't know what was 
going on before. Let me show you. 

I have before me three subpoenas. If the 
defense had information otherwise that there were other 
clips, whiph of course there were, what were they 
doing there for a half hour? Having a singsong, a 
folk song festival going on? They are asking 
questions. 
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MR. 

i 

BUCHWALD: 

I object. 


• ' • • % 

THE 

COURT: 

Is this in evidence? 

•> 


MR. 

DECHTER: 

I received this today. 



THE 

COURT: 

Is it in evidence? 

- 


MR. 

DECHTER: 

I offer this in evidence. 


• 

THE 

COURT: 

The offer in denied at this 


time. 

The objection is 

i sustained. 



MR. 

DECHTER: 

I will state to you that 


subpoenas 

were served — 




MR. 

BUCIIWALD: 

Objection. 



MR. 

DECHTER: 

On all three programs. 



THE 

COURT: 

Sustained. 



MR. 

DECHTER: 

There is a question, your 



Honor, what the defense did or did not do. It becomes 

. i 1 

a question of fact and I have £he facts here to 
prove otherwise. 


THE COURTj Objection sustained. 

MR. DECHTERt Because of extraneous situa¬ 

tions there are reasons why the different programs 
are not here. 

The fact is that Mr. Kelner strictly 
answered questions based on a conference which, to the 
best of his knowledge, he did not call, that he 
personally called. I don't know who called it. 


2 
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There was no such testimony as to the name of the 
person who did it. I assume he didn't know it. 

What he responded to, Exhibit 2. I show 
it to you aqain. It Is in evidence. I read it 
to youi 

"Advisory 11/11. Jewish Defense League holds I 
nev/s conference to allege threats have been made against 
Jewish Defense League by PLO, 1133 Broadway, at 26th 
Street, Room 1026, 8 p.m., UPI New York." 


t 


* 
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Let me point out that at the time I was askinq 
questions Z was not aware of this particular exhibit and 
therefor once I became aware of it -- 

MR. BUCHWALD: I object to that, your Honor. 

THE COURT: Go ahead. 

MR. OECHTER: Once I became aware it was entered 
into evidence by the prosecutor. . We go over it and it is 
obvious what JDL was doing. They were protecting them¬ 
selves from PLO. There were no threats. It is simple why 
they would have people out there. Well, if someone could 

come into your home, madam, and say they aregoing to assassth-f 

} ' 

ate you, if you could not get to somebody else, wouldn't 
you have your husband standing outside or standing by the 
door? What is unusual about that? 

The fact that some young men today wear khacki, 

; 

what is unusual about that. That is standard clothes by 

k 

young people today. Maybe I should adopt the uniform of 
plain average people. I am a little too old for it. 

Dungarees seem to be the outfit today. No more suits. 

Well, these men were there. What did they do? ThfrH 
escorted people into an office where statements were made. 

How many people? It is testified about eight. It is a small| 

’ 1 

room. This was testified to. It is not a large room. , < 


Eight people in that room, I imagine, would be a lot of 
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I 

people if it included Mr. Kelner. People, everyone on top 

' . •! 

of each other. 

I 

I have observed and I'm sure you have too, when 
media, newspaper people, TV people, all asking questions at 
the same time, it is difficult to handle unless you are a 

: | 

professional. Mr. Kelner is not a professional personality.I 
He does not know how tc handle himself like a movie actor 
could handle himself. If there was a threat, if there was 
any intention of a threat, if this is what he wanted to 
get across, he would have had to prepare a statement, a Madiso 

• • * I 

Avenue statement, which would have been prepared and he 
would have said, "Gentlemen, here it is," and that is it. 

That is not what happened. 

There was a half hour where he described the 
tactics of the PLO, and that was ignored, why?. Because a 
reporter happened to come in near the end. He didn't hear 

. i 

it. That is possible. I don't question the truthfulness. 

* * - 

of any man under oath. He didn't hear it. He came at the | 

_ y I 

end and said he was preparing a tape. I don't know in X 

4 I 

i * 

photography how it works but I do know .there is preparation. I 

i 1 

He was not paying attention. He may have been a 16 year | 

old boy. He couldn't care less what was going on. He 
had a job to do and he did it. Was he there to be an 
agent for the prosecutor's office? I don't know. Is that 
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the case? He didn't listen. Is that what the prosecutor 
is basing his case on, what a 16 year old was doing in 
a room? And was he listening if he heard any remarks bearingj 
on PLO? Of course not. There is no reason to believe that | 
remarks were made by Mr. Kelner, and if I had the opportunity 
t could prove that. 

I respectfully state to you it becomes one of 
whether you accept one or the pther propositions. 

When you think about this case, basically — I 

you will have that opportunity to think about it — it become^ 
one whether it was a threat or was there an open exaggerated 

' I 

statement made by a dedicated Jew who was overwhelmed * | 

with his own situation at the moment. Was it one made in i 

haste under emotional stress, under tremendous I 

9 • 

pressure regardless of what he looks like? 4 j 

I happen to. know this man. What he looks like . ! 
doesn't always indicate how he feels. You cannot say 
because he stat there -- look at him. Do you believe for a j 

moment this man is not nervous? Just because he sat in , 


front of a TV camera could you tell what was going on 
in his mind? Could any of us know his body temperature? 

Did we take that? Do we know about his adrenalin? Did 
we measure it? No. He was upset and distraught and in 

4 

that he made a mistake. You know what he made a mistake in? 

« 
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It is interesting. He made the mistake in a word. I think 
all of us weren't the best of students in English He made 
a r L-*-%ke with regard to a sentence or a word, "In the event 
Mr. Kelner, even if we were to accept any of this, which I 
do not" — there was no threat. 

If he would say instead of "Well, we will assassin 
ate," if he would have said, "We should have assassinated," 
or some brief word like that -- one word and you are going 
to deny this man his liberty! 


II 
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* I 

Is that what is going to happen because of a man's 
word? The interpretation of a word. The interpretation 
of what he meant. I think you are too intelligent for that. 

You had the opportunity to observe him. I have 
been in many trials and believe me I find this a moat 
interesting jury. I am happy to appear before you and that 
is not playing up to a jury. The fact is that is the way X 

I 

feel in my heart. I have not always had that opportunity. 

I say that an intelligent jury of diverse back¬ 
grounds, of different life experiences, of every day living 

I 

makes a decision not only on law, because you are not lawyers 

' I 

and you couldn't possibly expect to understand the law and 

* I 

i 

understand the ramifications of the law other than what the 

Judge tells you and within the limitation of time that you 

• * I 

have you must use judgment. 

If you recall, the Judge admonished you from the 
beginning that you know that you do not let your life 
experiences remain out of the door. You don't come 
here in a vacuum. Madam, yourself, you have brought your 
life experience, joys and sorrow. Madam, yourself, sir, wher 
you know that in life experience as one judges the total 
context of a situation, you don't make it on what you 
think he meant. 

What do you think he meant? I don't know what I 
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2 

1 i' 

think he meant. I know what he intended because if that 

: it 

3 

was his intention to create a threat, does a man in his right 

i 

* 

< 

V < 

mind go on television and say, you know, hey, Mr. Arafat, 

* 

i 

■ 

! 

. J | 

5 

you are a nice fellow, but I happen not to like you, but. 

It 

'1 

6 

you know, I am going to assassinate you. 

* 

► 

[ 

, . 7 

Do you believe that? The prosecutor wants you to 

i 

8 

believe that. Would you go on television to tell him to 

! 

9 

his face where he works, it was known what his name was, he 

' 

• 

9 10 

is a mam unfortunately because of the prosecutor's 

! 

11 

i 

position and the United States Attorneys and the whole gamut | J 

12 

of law enforcement in this country, at this point because | 

13 

this is a group of Jews who have the guts to talk out and 

14 

1 j 

say that not another Jew should die. They want to do away 

• 

. 15 

with this kind of organization as they have done with other | 

1 

16 

groups throughout America. 


« 17 

I say they would do that only by repressive | 

18 

law and I consider this a repressive law. , | 

• L 

19 

t 

A man, of course, cannot just shout out and say \ 

20 

what he wants to say or make a threat. That is obvious. 


21 

Imagine the prosecutor telling you, every one of | | 

22 

i | 

you knows where to stop. He doesn't have to tell you about | ! 

* 23 

• 

that. That is just common sense. You do not threaten someon 

h; 

24 

otherwise it is a violation. ■ 

* 

i 

25 

Whether it is a violation of a local law, a state 

f 

i 

t 
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I am talking about equal riqhta under law. Under law, a 
law that may not exist, but should exist." 

lie meant the law th'at doesn't exist many times in 
the cases of Jews and other minorities. That is what he is 
talking about. If he would have been able to gather his 
thoughts at that moment. 

Does that sound like a man who is making a threat? 
Or a man who is concerned about civil rights, a man who 
is concerned about his right of freedom of speech. He 
s talking about justice. 

Imagine him talking about justice when it comes • 
to a man like Arafat. It is so ridiculous because 
is there a justice for an Arafat? Is there any man in this 
world who is sane who could accept a low murderer and killer 
of innocent children at Ma'alot, at Munich, Shemona. 

Do you want to go on? Murderer, gangsters. They won't 
fight with an army. They would fight against civilians, 
destroy airplanes, hijackings. Send bombing letters 
to civilians under the direction of Arafat — Arafat 
is synonomous with Hitler. Attila the Hun, murderers. 

Haven't we advanced? Haven't we learned? Are 
these people to be let alone with impunity? Don't we 
have an international court of justice? Did it ever come 
about for anyone to think that why in heavenb name 
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do murderers like Arafat, why they are not arrested and 
brought to justice for crimes against the United States and 
humanity. 

It is politics, oil politics, money, the name of 
the game. Jews are expendable. Not to us and that includes 
me. That is why I am here. We are proud to be here becauae 
of the fact that we are speaking out for the first time 
in 2,000 years while Other groups have been doing it for 
years and they have every right and I commend them for it 
and I am proud of them for doing it. 

Speaking out. where do we draw the line? An 
emotional person who made some statements. So, is that the 
reason why you would deprive a man of his liberty? Is 
that what we are talking about? Is that the reason v 

why you cut short a man's life, a 33 year old man who 
has a family, a mother sitting in court here, his father. 

A mother who has seen the horrors of nazi murderer. He 
knows what that is and so do I. 

This man is a man of conscience no less than the 
Reverend Martin Luther King or Casals, men of peace. He 
is a mild man, a peaceful man. It doesn't mean that he is 
a man who could just be trampled on just because he is mild 
and peaceful. Let's remember he had character witnesses 
come into this court. They weren't under his direction. 
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These people weren’t told what to say. 

You could see by their answers and their 
demeanor, you could see what they thought of this man, 
people who knew him personally. 

I could not possibly be more careful in what I 
say than what the learned Rabbi Wolf stated because in his 
own decent way and his own simple way he eloquently made 
•statements which I believe is the crux of the matter. 

4 

Rabbi Wolf state By the way. Rabbi Wolf is an' 

interesting man besides being a rabbi. A member of the 
Community Planning Board, if you recall, on the Community 
Planning Board, also of the 66th Precinct Community Council, 
Subway and Law Enforcement Group of which he is a volunteer. 
He stated about Mr. Kelner: "He has a big mouth, but 
dogs that bark don't bite." 

Further, that Mr. Kelner is a sensitive, reliable, 
truthful man. He opens his mouth, that is about the 
extent of his unpeacefulness. 

That is about the way I know him. I have never 
seen this man act any other way. 
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BUC1IWALD: Objection, your Honor. 

THE COURT: Yes, sustained. 

MR. DECHTER: He is known by the witnesses 

who were here who were asked direct statements about 
his peaceful vittitude. Each one of his character 
witnesses, which you must consider and which the -judge 
will instruct you on the lav; regarding that, a most im¬ 
portant issue because if we just prove the fact that 
character evidence here is very much in place, that if 
you prove and if I prove that Mr. Kelner's character 
is so unimpeachable,that and that alone creates a 
reasonable doubt as a matter of law. The law is 
based upon good, solid foundation of hundreds of vears 
and really is based upon Talmudic law, and law based 
upon that going back 5000 years. 

Uis character witnesses all stated just 
about the same thing. Hot the same words. Right 
away I will be accused of saying the same word 3 . They 
stated that basically lie is a peaceful man, a mild man, 
but a deep man. 

One has to decide and docipher what was done 
here. one has to decide whether there was a threat. 


threat. 


Couldn't one see through this whole thing? 
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Couldn't one see that even though this is a new Jew, 
this is not the new Jew who is violent because we are . 
not a violent people. it is not what he intended. 

There was no threat. Couldn't you see that it was 
all staged? Wasn't that obvious? The emphasi.j 
by the prosecutor, of course, a gun, a man standing there, 
uniform. What else could he say? 

Does that indicate a thteat or his that 
a prop? i say it was part of the total kind of 

portrayal. if one looks at it in its totality one 
could see that it had no more significance in the 
statement than to actually alert, you know whom, not 
even those, Arafat. in no way Arafat because Arafat, 
it was known, was to be in New York a short 20 hours i 
or so. Certainly I don't think he understands 
English if he understands anything. A man who carries s 
a gun into the United Nations. 

I didn't oee the U. S. attorney saying 
let's arrest this guy. 

Imagine the atrocity of it all, the ironv. 

t 

A gun, a prop. One that could not even be used. 

i 

One that wa ? inoperable. There was no question 
about it. 

It is also to be considered that with the 
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excellent character of a man who has such a fantastic 
reputation, such an education, the head of a department 
at the age of 26> languages, Spanish — Spanish language 
department at the aqe of 26 with 10 teachers underneath 
him. A man obviously with skills who people trusted, 
his character was unassailable. Because if it wasn't —- 
did the prosecutor bring anyone here? And thev 

have all the resources, you cannot even imaqine the 
money and the finances that they have to bring 
people in, which they have a right to do, it is 
a part of our government services. He could have 

brought anyone in to rebut, to show that something 
was wrong with this man's character. He had a 

right to do that. They do that in everv trial. 

Yet he didn't do that. 

llo question of the man's character. Per¬ 
fectly nice, docent nan. No question about it. 

It doesn't require another comment about Mr. Kelner. 

As far aS his statements even on the 
stand, thi3 nan was uneasy, this man wa3 upset, he 
never really had this kind of an experience because 
he has never been convicted of any crime. He never 
had an experience of this sort. 

He couldn't literally give you the answers 
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that would just close this case in 20 hours. Ho said 
some things that he did not mean, in no way, because 
wo ouoto the testimony, we know he stated, when he wan 
asked whether he had no intention to threaten anyone 
nor to carry it out — 

THE COURT: Mr. Dechter, are you goinq 

to be much longer? You asked for 45 minures. 

MR. DECIITER: Your Honor, 1 am sorry. 

I may have to qo on for another 15 or 20 minutes. 

I couldn’t possibly predict the time. 

THE COURT: Confine yourself to 15 more 

minutes, please. 

MR. DECIITER: 1 am sorry, your Honor, it 

will be very hard to confine myself. I will try to 
sum up the best I can. 

As far as speculation, it seems that the 
prosecutor constantly speculates, what he would do, what 
he could do if he had an opportunity to do it. 

Let me ask you this, sir: At a chance, 

you — sorry, sir — had a chance to got at the Imperial 
Wizard of the Ku Klux IUan — 


MR. DUCHWALD: 


Objection, your Honor. 


THE COURT: Yes, sustained. 

MR. DECIITER: What does one do if you had 
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a chance? That is what the prosecutor was talking 
about, what lie thought lie would do if he ran into a 
Ma'alot. Imaqine walking down 42nd Street — it's 
too ridiculous *•— to walk down 42nd Street and say, 
"Hello my friend Yasir, you are here." Unbelievable. 
He is not going to run into Yasir Arafat. You 
don't run into Hitler unfortunately. 

How would one react? How does one 
know how you would react? The murderer of women and 
children and possibly relatives, directly and indirectly 
because the Jewish people are one of this man. How 

does one know.-- one doesn't -- how we would react? 

But that is not at issue. It is not an issue at 
all. 


At i-sue is what he stated and what he 
stated is not what he meant, .at is all. Because 
if he didn't mean it, it doesn't mean anything. You 
can show that film from now till Sunday night, repeat', 
repeat it and repeat it, look at the film; it's an 
interesting film, it takes bb seconds. I don't see 
the interest. 

What does the film show? He didn't mean 
anything by it because, again, no sane man gives you 
a warning, even if he doesn't need his name. He tells 
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you his name, he shows you his face, you stand there 
in an office that is located in mid-Manhattan, 1133 Broad 
way, known to the public, to anyone who wants to hurt ‘ 

this man. Would he do that? 

• < 

No question about his sanity. n e is 

an intelligent man. What he was trying to do is to 

alert the Jewish public to the problems that thev 

are faced with because the Jewish national 

organizations have not been doing their, job, to alert 

them to what the problems. . That is what he was trving 
to do. 

Me overstated it. u e was bombastic. 

You know what, he was even priming himself, he was 

puffing. Maybe he can't say it, but I will say ic, 
because that is what he really was doing. j 

He was puffing. Maybe he was boosting. 

Anv one of the synonyms you want to use. 

Was that a threat? As much of a threat 
as you would use, madam, to your child throwing over 
a vase, an expensive vase, that you went to Spain to 
net. a child throws over a vase, it falls and 
shatters, "Oh, I don't believe it. I will kill you. • 

1 Will kill you." Does that mean vou will kill 

him? no you want to kill your child? i 3 that 
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what it meai.t? Did you threaten your child? 

You should have been arrested for it? All of us would 
have been under arrest. 

As a matter of fact, it's ridiculous, isn't . 
it when you think about it from common experience, 
hs a matter of fact, the day of Arafat, do you notice how 
many I would imagine, taking a guess, the Mew Yorkers 
watching WPIX, no one had anything to do 
that day but we all watched WPIX that night at 10 
o'clock, eight million people watching it according 
to the prosecutor, everyone watched this. 

Certainly Arafat, this man had nothing else 
to do. All he wanted to do was put on the television 
set and watch Mr. ICelner. He was concerned about Mr.- 

Kelner. He knew this man existed. Today I am 

• ii 

sure he doesn't even know he ex*ists. 

He watches the broadcast and that is a 
threat. Ridiculous. No more of a threat than 
anything else that you say in a day to your friends, 
associates, whatever. Some.one is pulling awav in a 
car and he threw some dirt on your lawn that you just 
newly took care of. You coulnd't possibly mean it, 
the man is down the block: "I'll kill him. I'll 

kill him." Arrest him, arrest that guy; it's harass- 
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ment, it's aqqravated assault, it's whatever, attempted 
assault. Arrest him? He didn't mean it. Whether 
he meant it is most important. 

The crux of this arqument is whether his 
intent what I mean by that is hi 3 intent, what was 
his intention here? What are we talkinq about? 
Intention, what are we talkinq about as far as intention 
goes? Aren't we talkinq about,as far as intention, 
what one wants and plans to do? Isn't that what we 
are saying? Isn't that what we are sayinq? 

I am not talkinq about whether he could 
have carried it put because it was conceded that he 
could not have carried it out by the prosecutor, who 
has conceded that already. The security measures were 
unbelievable. In fact, unprecedented, quoted by 
the press. Unprecedented, Khrushchev, Brezhnev, a 
lot of unimportant people, only Arafat is innortant. 

To whom? To the oil billionaires? 

When one considers the life of this man, 
the future, what happens to this man, his familv, 

^ ^ 3 friends, myself, his lawyer, we are concerned. 

I am sure you are concerned. You are concerned 
about justice and fairness for every man who is on 
trial. You are here sworn to be impartial, to not 
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be prejudiced, to keep any of your personal feelings 
out of this. This has to do with the totality of what 
you have seen and what you know to be believable. 

Could you not believe the kind of man this 
was on the stand? Is this the kind of looking nan, 
direct your attention for a second if you can, is this 
the kind of man who is going to threaten somebody? 

Who is really going to hurt somebodv? Is he going 
to do that? 
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I don't think you are going to buy that. 
Nothing the prosecutor said is qoing to make you buy 
that. 

I know we covered it. Every one of you 
know about this Arafat. But you know, there i3 an old 
Indian expression: Unless you are in someone elsa's 

shoes you don't know how it feels, you don't know the 
experience of it. 

I'm not in someone else's shoes and they 
are not in my shoes. They don't have my hurts and 
I don't have theirs. The Jewish experience of total 

murder and slaughter 30 years ago, six million Jevrs -- 

MR. BUCHNALL): I object, your Honor. T 

certainly will object to the dieplav of newspaper 
articles or whatever Mr. Dechter has in his hands. 

A 

MR. DECHTER: I have not done anything 

else but have something in my hand. 

THE CO’JRT: Objection sustained. Let's 

seevhat happens to what is in your hand. 

MR. DECHTER: I don't have to have anvthing 

in ny hand. This could be blank pieces of paper. 

I am sure the prosecutor could not be serious. 

f 

What do I have in my hand? I have here 
total terror, carnage anu murder, Ma'alot — 
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THE COURT! 


I will nuntain an objection 


to that. 


May we mark that as an exhibit. 


(Court's Exhibit 2 marked.) 


MR. DECHTLR: I don't have to show you 


the pictures. You know them. I don't have to show 


you this. You know v/hat it is. You know the famous 


picture — 


TIIE COURT: If it is not in evidence there 


will be no reference to it. 


MR. DECHTERi I'm not showing it or 


referring to it. 


THE COURT: Go on to something else. 


MR. DECIITER: You know by what you read 


that it's a terrible situation. This is what he 


reacted to. It is not a threat but to alert the citi¬ 


zenry of the. world that we are dealing with a contemptuous 


low person and to speak out, to speak out his experience, 


to let the world know where the younger Jews of today 


have taken a 3 tand, an many other groups, Snanish, 


Puerto Rican, black — 


THE COURT: Mr. Decker, I'll have to 


as); you to conclude within five minutes. 


MR. DECIITER: I state to you that there 


/ 
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is no evidence here, none, that is believable because 
none was nut on. When you think about it, what was 


put on here? 


A film. 


Of what? 


Fifty-five 


seconds out of a half hour? Is that wh-at you are goinq 
to base your case on?' I know you'll reject it. 

I have stated — maybeoverstated at this 
point — the beyond a reasonable doubt theory. It 
stays riqht into the jury room. You will have to 
consider in your mind with your deepest conscience, 
every one of yoU — you, sir, this lady, this lady over 
there, madam, yourself, this lady, this ladv, vou 

• " I 

have to consider. Madam Foreman, this man, this 
gentleman, and you, the gentleman here, you have to 
consider in your deepest heart, your conscience, whether 
any crime was committed. 

. t 

This was not a crime, speaking out. That's 
the most ridiculous thing in the world. 

As Rabbi Wolf stated, in his Crown Heights 


community they thought it was a joke. 


The arc used 


to being mistreated in some of these areas. That's 
all it was, the whole thing was a joke. I hate to 


admit it. 


Even the actions of Mr. Kelnor, that 


was a joke too. He didn't mean it. He was puffinq. 
For this one they would proscribe and try to limit his 
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freedom? 


It's interesting for the prosecutor to be 


concerned about this murderer walking around. 

Was he concerned about the riqhts of freedom 
of speech of Mr. Kelner? I didn't hear him say thcit 


once. 


That's another thing. 


lie's only interested 



in Mr. Arafat as if Mr. Arafat wanted to walk 
down Fifth Avenue and take a stroll. Is that what 
he wanted to do? 

If we are going to arrest based upon the 
feelings of people, we would have to arrest 
half of New York or maybe the rest of us. Our minds 


and thoughts are our own. 


We live in a democracy 


and just because we speak out and we have deep thoughts 
and we may even have dreams :— maybe they are not the 

t 

best dreams, but we have dreams — does that mean you 
will go out and do it? 
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The burden stays with the prosecutor. He has 
not proven his case. He has shown you a film. So what? 
What does the film prove? Nothing. The film did not 
prove that this man committed a crime beyond a reasonable 
doubt and you have a responsibility, you have a respon¬ 
sibility to yourself, for the rest o^ your life. You must 
life with this. You can possibly ignore it — I’m sure 
you will after you go to the jury room and make your 
deliberation whichever way it goes. ' 

No matter what happens yot can forget thi,s, 
but this man will never forget. The tribulations he has 
been through these months, Mr. Kelner, my friend, 
he will not forget this situation. You can forget about 
it, I'm sure, in a couple of months, a couple of weeks, 
whichever way it goes. 

You have to sit with your conscience and 
deliberate each one of you as a judge. You cannot be 
influenced by someone else here. Talk among yourselves 
but you should have individual thought. I'm sure you will 
be so charged by the Court. 

Each one of you is a judge. You should not be 
influenced even if 10 of you or 3 of you would try to 
influence the other group. If you believe that this 
man has not committed this crime beyond a reasonable 


' & 
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doubt you stick to your belief because that is what you 
are going to do. I know that by watching you and listening 
to you. 

THE COURT: Conclude in two sentences, please. 

MR. DECHTER: After you sit down quietly 
in the confines of the jury room and you discuss this 
case, you are going to have an opportunity# after listening 
to the instructions of the Court as to the law and apply 
it to the facts, you will see that the prosecutor in no 
way proves his case beyond a reasonable doubt as to wil¬ 
fulness, knowingly transmitting, when he spoke into a 
mike — and he had nothing to do with putting it on, 
he could hav« done what they wanted — and caused to be 
transmitted in interstate commerce a communication con¬ 
taining a threat to injure the person of another. 

I submit to you, to your deepest judgment, to 
your deepest conscience, to your heart, to your soul, 
when you think about this, deliberate, think about the 
total situation, think about this man, and what could 
happen. I ask you after you deliberate, you have no 
other position to take, the people have not proven their 
case, the presumption of innocence stays, and you will 
bring in an acquittal and a not guilty verdict. 

Thank you very much. 
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MR. BUCHWALD: May it please the Court, your 
Honor, counsel, ladies and gentlemen of the jury. I 
promise not to take more than a few minutes. 

I want to remind you again of the crucial 
element. Did he intend to convey the threat, not did he 
intend to kill. Listen carefully to his Honor's in¬ 
struction. That will be the next portion of the trial, 
the next thing you hear. 

Mr. Dechter raised the question about saying 
in anger to your child "I will kill you." I suggest that 
is a far cry from calling a press conference with the 
express purpose of conveying a threat with the intent -- 
the intent that it be interpreted seriously and not 
as a joke. 

Mr. Dechter suggested to you that your function 
was one of perhaps denying someone his liberty. 

Ladies and gentlemen, you are the judges of the 
fact. You judge the facts ,you apply it to the law 
as his Honor will instruct you on it and you bring back 
a verdict in accord with your conscience based on the 
evidence. 

So far as what the punishment' in this case is 

going to be, if you should decide to convict, that is 

» 

entirely a matter for his Honor. He can mete out any 
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punishment from probation up to a sentence in jail. 

MR. DECHTERi Objection. 

THE COURTt Overruled. 

MR. BUCHWALDs That is within his Honor's 

province. 

Ladies and gentlemen, a final matter which I 
will address myself to only briefly: The accusation 
that this was a political trila, that the U. S. Attorney s 

! 

Office had a great deal to gain by prosecuting someone, 
who threatened to kill Mr. Arafat, ladies and gentlemen, 

I ask you in view of the relative popularity of Mr. 

I 

Arafat in this community whether there is a great deal 

i 

of political motivation in a prosecutor's office to prose- 

„ . I 

cute here! You heard the testimony of Mr. Milaccxo, 
the FBI agent,that before the prosecution would be authorized 
the prosecutor's office demanded to see a verbatim tran¬ 
script of the telecast that went out over WPIX and 
wouldn't authorize the arrest of the defendant until it saw 

I 

that verbatim transcript. I simply suggest to you that the \ 
notion that this is a political prosecution in which * 

the U. S. Attorney's Office has a great deal to gain is 

I 

simply wrong and in error. 

Ladies and gentlemen, I have tried throughout 
to avoid, to the extent I could, any impassioned rhetoric. 
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I have tried to stick as much as I could to the issues 
in this case. You are now ah ut to embark on the final 
stage of the case and it is a difficult task. I ask you 
to be true to your consciences in applying the facts as 
you apply them to the law as his Honor instructs you, 
and to do justice, which I am sure you will do. 

Thank you. 

THE COURT: Ladies and gentlemen, we will take 
a very, very brief recess. By that I mean no more than 
five minutes before my charge. 

(Recess.) ‘ 

(Jury in box.) 


I 

i 
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2 

CHARGE OF THE COURT 

Vr 

3 

THE CLERK: The court room door is locked. 

i r 

$ 

4 

THE COURT: Madam Forelady and ladies and 

i 

t 

5 

gentlemen of the jury: 

< 

6 

We are now at the point in the trial where you are 


i 7 

soon to undertake your final function as jurors. 


8 i 

MR. DECHTER: Your Honor, could you be louder 


9 

so we can hear or could we move up? 


0 

11 

THE COURT: Why don't you move up, sir. 

•| 

It is here that you will perform what I have ( 

i . ;• 

12 

1 

earlier said is one of the most valuable and important 

1 , *5 

‘A 

1 : 

13 

obligations of citizenship. 

? *• 

1 * 

14 

In this connection can everybody in the jury 

! » 

1 ^ 

15 

hear me? 

i 

; 16 i 

I (Affirmative.) , 

|| 

1 * 

{ 1 
17 

j THE COURT: You are here as I have said earlier 

1 

18 

to act as ministers of justice and to determine in accord¬ 

i 

i 

19 

ance with the instructions that I give you on the law 

• 

20 

as to what the facts are in this case. 

• ^ 

21 

You are to do this, to discharge this duty 

| ' t 

22 

in complete fairness and in complete impartiality. 

I y 

1 I 

23 

As I said when you were selected, you are to do it without 

! < 

i * 

i • .. 

24 

bias or prejudice for or against the Government or for 

• 'i 

,r 
| ^ 

25 

or against Mr. Kelner, the defendant, as parties to this 

* ♦ 
t 

•b 
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case. 

You are to do it without letting emotion enter 
into your deliberations in any way, which can only 
interfere with your impartial consideration of the 
evidence you have heard from the witness stand and the 
exhibits in evidence. It is that evidence upon which you 
are to decide this case. 

The fact that the Government is a party here 
entitles it to no greater consideration than that accorded 
to any other party to any litigation. By the same token, 
it is entitled to no less consideration. All parties, 
whether it is the Government, individuals, corporations 
or whatever, stand alike as equals before the Bar of 
Justice. 

Now, in your final role in passing upon the 
fact issues you are the sole and exclusive judges of those 
facts. That is not my province. 

You determine the weight of the evidence. You 
appraise the credibility or believability of the witnesses. 
You draw the reasonable inferences from the evidence 
that you think are warranted. You resolve such conflicts 
as you may find exist in the evidence and in doing this 
I will later refer to how you can be assisted in 
determining these issues and in determining any questions 
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of credibility that you may find. 

My final function as the Court in this case 
is to instruct you on the law. Everyone agrees that this 
is a country of laws. It i3 your duty to accept these 
instructions and to apply them -o the facts as you may 
find them. 

Now, you are not to consider any one instruction 
which I give you standing alone as stating the law. You 
should take all of my instructions together as an entire 
whole. 

With respect to any fact matter, any matter 
in evidence, it is your recollection and your recollection 

alone that governs what that testimony was. 

As I have already said to you, anything that 
any attorney in this case has said with respect to 
any testimony whether during the trial, in a question, 
in an argument, in summation is not to be substituted 
for your own recollection of the evidence. 

So, too, anything that I may have said or may 
say during the course of thc3.e instructions with regard 
to evidence or testimony is not to be taken in the 
place of your own recollection of what that testimony 
was. If you have a different recollection, it is yours 
that governs. 
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If you wish to consider any exhibit in this 
case, you have only to ask for it and it will be made 
available. 

If you are uncertain as to any testimony and 
it is important to you, you may have that testimony road 
to you and if you wish to see the film of tho news 
conference, that also will be arranged. 

Now, before we consider the precise charges 
here, lot me note a few preliminary things. I want co 
make it clear that neither the Jewish Defense League, 
the Palestine Liberation Organization or Yasir Arafat 
are on trial in this case. We are not passing judgment 
here on the relative merits of either or as to tho worthi¬ 
ness or unworthiness of the goals or activities of either 
organization or its individual members. 

A juror's personal views pro or con as to any 
public issues are totally irrelevant and should have 
no affect on your deliberations whatsoever. 





It is Mr. Kelner who is on trial hero on a 
specific charge and his guilt or Innocence on that charge 
in a personal thing. Tho guilt or innocence of Mr. Kelner 
on trial must be determined by you solely upon the 
evidence presented against him or the lack of evidence, 
as the case may be, if you find that is relevant. 
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The charge against him will stand or tall on 
tho proof or the lack of proof against him alone. 

Now, there are cortnin principlee which apply 
in every criminal caae. I made reference to some of 
them at the time you were selected and I am going to repeat 
them now. 

This indictment consisting of one sheet of 
paper, you may have that in the jury room if you wish, 
constitutes merely a charge. The indictment is no evidence 
or proof of the defendant’s guilt and no weight whatsoever 
is to be given to the fact that an indictment has been 
returned against him. 

He has pleaded not guilty to the charge in that 
indictment. That puts the burden upon the Government cf 
proving the charge against him beyond a reasonable doubt. 

A defendant does not have to prove his innocence. 
On the contrary, he is presumed to be innocent of the 
charge contained in this indictment. This prosumption 
of innocence was in his favor at the start of the trial, 
it continues in his favor throughout the entire trial, : 
it is in his favor even as X instruct you at this moment 
and it remains in his favor during the course of your 

deliberations in the jury room. 

The presumption of innocence is removed only 
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if and only when you are satisfied that the Government 
has sustained its burden of proving the guilt of the 
defendant beyond a reasonable doubt. Then it falls away. 

Nov;, the question that arises is what is a 
reasonable doubt? The words almost define themselves. 
That there is a doubt founded in reason and arising ut 
of the evidence in the case or the lack of evidence. It 
is a doubt which a reasonable person has after carefully 
weighing all the evidence. 

Reasonable doubt is a doubt that applies to 
your reason, judgment, your common sense and your 
experience. 

It is not caprice, whim, speculation, guess, 
conjecture or suspicion. 

Reasonable doubt is not an excuse to avoid 
the performance of an unpleasant duty. It is not 
sympathy for a defendant. 

If, after fair and impartial consideration of 
the evidence as a v/hole, you can candidly and honestly 
say that you are not satisfied of the guilt of the 
defendant, that you do not have an abiding conviction 
of the defendant'3 guilt, in sum, if you have such doubt 
as would cause a prudent person to hesitate before acting 
in matters of importance to yourself, then you have a 
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reasonable doubt. In that circumstance it is your duty 
to acquit. 

If, on the other hand, after such impartial 
and fair consideration of all the evidence you can candidly 
and honestly say that you do have an abiding conviction 

willing to act upon in important and weighty matters in 
the personal affairs of your own life, then you have no 
reasonable doubt. 

Under such circumstances it is your duty 
to convict. 

One final word on this subject. A reasonable doubtj ? 

t 

does not mean a positive certainty or beyond all possible 


1 



doubt. If that were the rule, few persons, however 
guilty, would be convicted. It is practically impossible 
for a person to be absolutely and completely convinced 
of any controvertible fact which by its rtaturc is not 
susceptible of proof by mathematical certainty. 
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As a consequence, the. lav/ in a criminal case 
is that It is sufficient that the quilt of the defendant 
be established beyond a reasonable doubt, not bevond 
all possible doubt. 

Ilow, as you know. Hr. Kelner is charged with 
the crime of causinq a threat to another, to injure 
another person, to be transmitted in interstate commerce. 
The indictment in this case reads an follows: 

"On or about the 11th dav of November, 1974, 
in th* Southern District of New York" — and I charge 
you that th* Southern District of New York includes the 
Borough of Manhattan, which is called the County of 
Nov; York, it includes the norough of Manhattan — 

"Russell Kelner, the defendant, unlav/fully, wilfullv 
and knowingly transmitted and caused to be transmitted 
in interstate commerce a communication containing a 
threat to injure the persons of another, to wit, to 
assassinate Yasir Arafat and others associated with 
h im. " 

This single count of this indictment alleges 
a violation of Title 18, United States Code, Section 
375 (c) and Section 2(b). 

Section 075(c), the main section with which 
v/c are concerned, reads in pertinent part as follows: 
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"Whoever transmits in intercstate commerce 


any communication containing any throat to injure the 
person of another" shall ho quilty of a crime. 

Section 2<b), thn other section of the 
lav/ involved in this case, states as follows: 

"Whoever wilfully causes an act to be done 
which, if directly performed by him, would be an 
offense against the United States, is punishable as a 


principal." 


raking these two sections of the lav; together, 


in order to return a quilty verdict as to the charge 
contained in the indictment, you must be satisfied beyond 


15 . i 


a reasonable doubt that all of the following elements 


are nresent: 


16 > 

it 

|j 


1) That on or about November 11, 1974, 
in the Southern District of Hew York, Mr. I'clner 


communicated a statement containing a threat to injure 
the nerson of another. 


20 In this regard, an I have already pointed 

I 

21 ! out to you, tho office of the Jewish Defense League 


22 | is located within the Southern District of Hew York. 

23 2) That the defendant made tho threatening 

24 statement wilfully and knov/inglv. 


3) That on or al>out November 11, 1974 
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wruon of .mother was transmitted In interstate comorco, 
and 


'Or 

9 


\ 

> 

v • 

¥ 


4) That the defendant wilfully caused 
tin? statement to be transmitted in interstate con^ 
merce. 

The qovernment must initiallv establish 
beyond a reasonable doubt that the. defendant made a 

threat to inlure Yasir Arafat and others associated with 
him. 

A threat, as commonly understood, is an 
exorension of an intention to inflict either injury or 
damaqe on another. In order to constitute a threat, 
a statement must be of such a nature as could reason- I 

I 

ably induce fear.• • j 

Stated another way, a communication is I 

i 

threatonino when the communication in its context would 
have a reasonable tendency to create apprehension that 
its maker would act accordinqlv. 

It is not necessary for the rrnvornmont to 
provo that the threat wan actuallv communicated to the 
threatened nernon or persons or that it had anv 

* • i 

particular effect upon the threatened person or persons. j 
Under thr statute I chnrrre vou that a 
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throat nav be made by words alone for it. ir. the forbidden 
utterance that ir. the crininal act a nd you must therefore 
judqci the messaqe which the words communicate. 

In your deliberations with respect to 
this issue, you should consider the circumstances under 
which the statement was made and the context and 
surroundinq conversation bv the defendant and the 
reporter to whom he was speakinq. You should also 

consider the specific lanquaqe used. 

I must caution you, however, that mere 
political hvperbole or expression of oninion or 



*< 

i 

i 

>.• 


discussion does not constitute a threat. 


If you find that the- statements, if made, by 
the defendant were no more than an indiqnant or extreme 
method of statinq political opposition to Arafat 

t 

or the PLO, then you would be justified in findinq 
that no threat was in fact made. 

If you find that a threat was made, as I 
have defined it for vou, and that the defendant 
made it, vou must then determine whether tlK defendant 
made the threat knowinqlv anil wilfullv. It ir. 

clear that the question of whether the defendant did 
make the threat knowinqlv and wilfullv is a very 
siqnificant issue- in thi3 case. 


V 

'■) 

.♦ 

$ 

i 

>’ 

.V 
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To meet the renuirement of showing that 
the threat was made k nowingly and wilfu lly, the 

aovernnent mutt estabUsh beyond a tenable doubt that 
the defendant comprehended the words he uttered, that 
he voluntarily and intentionally uttered them with the 
apparent determination to carry then into execution, 
ror a findino of guilt it not necessary for vou to find 
that the defendant actually Intended to carry out the 
threat — that in, the oovernnont need not chow that 
the defendant actually intended to carry out what he 


It in only necessary for you to find that he j 


intended to mate the threat and actually made, the 

threat knowingly and wilfully. What must be wilful 

in the threat; There must have been an intention to 
actually make a threat. 

'to all know that rough word, can be used 

at time ° am ' Und0r ,0nc circumstances without intending 
a threat. ■ it in for you, the jury, to determine 
whether on dovember 11, 197e the defendant, in sayine 

'••hat he said, intended a threat. That la, whether 

or not he intended the words aa a threat against 
vasir Arafat and hia lieutenants, aa the aovernnent con¬ 
tends, or whether he ..id thoae words aa a statement 
Of opposition to Arafat, their character and import some- 
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what shaped by the. reporters' insistence on a news¬ 
worthy story. 

# • 

As to the precise words "knowingly and wil¬ 
fully, I instruct you that the words knowinglv and wil- 

( 

fully nean deliberately, they nean intentionallv and 
with the free exercise of will. 

The words knowingly and wilfully are 
opfjosod to an inndvortent or accidental statement. 

I further charge yru that if you find bevond 
a reasonable doubt that the defendant uttered a threat 
to injure Arafat knowingly.and wilfully, it is no defense 
that the defendant acted out of what he considered to be 
an nonorable or valid moral response. 

It ha3 been stated frequently that you 
bring into the jury box with you the common sense and 
experience of your daily livc3. It is obviously • 

impossible to ascertain or prove directly what is in 
the operation of a man's mind or the intention here 
of the defendant on the evening of November 11th. you 
cannot physically look into the top of his head to see 
what his intentions then were, l>ut a wise and intelli¬ 
gent consideration of all the facts and circumstances 
shown by the evidence here should enable you to infer 
with a reasonable dorfre.c of accuracy wh.it w^ru Hr. 
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telnrr-s intentions at the time he na.le the aliened 
statement, assuming vou find beyond a reasonable doubt 
that he made the aliened statement. 

rne intent involves mental attitude. With 
the knowledqe of a definite act and surrounding, cir¬ 
cumstances, you may draw definite and lonical con- 
elusions. 

In our everyday affairs we are continuously 
called unon to decide from the actions of others what 
their intentions are. Experience has taught us that 
frequently actions speak louder than words and that 
the circumstances surrounding an act or statement can 
give us in'sight as to the. character of that act or 
that statement. 
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Therefore, vou nay rely nn the fact:, and 
circunstances surroundincr the. defendant on JJovember 11th 
in determining bin state of mind when he made th«* state¬ 
ment. Among thone factors you nay also consider 

the reaction to his remarks on the part of those who 
heard them. 

As- I said before., the significant factor 
is the defendant's state of mind which must le determined 
from all the circumstances surrounding the conduct of 
the defendant. You must examine nil the evidence in 
determininq whether the- government has shown that the 
defendant knowingly and wilfully made the threat. 

The third element, as vou nav recall r.v 
reciting to you,is that you nust he satisfied bevond 
a reasonable doubt that the communication containing 
a threat to injure the person of another was transmitted 
in interstate commarcn. Here there has been 

admitted into evidence, and you have viewed, a film 
which the qovnrnment alleges was the film telecast over 
Up ISC# Television Channel 11. I instruct vou as a mat¬ 
ter of law that a telecast over a commercial television 
ntatton in How York which lias a broadcast range which 
enables it to transmit into other states is a trans¬ 
mission in interstate commerce. 
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You, an triers of the fact, must be- per¬ 
suaded, however, beyond a reasonable doubt as to the 
elements of thin offense — that is, that the tape 
was in fact telecast on WPIX, Channel 11, and that i/PIX 
has a broadcast range which enables it to transmit 
into other states. 

The fourth and final element of the 
offense charged is that vou must be persuaded be.vond 
a reasonable, doubt that the defendant wilfully caused 

* 

the statement to be transmitted in interstate commerce. 

Let ne repeat that: that the defendant wilfullv 

caused the statement to be transmitted in interstate 
commerce. That's the fourth clement vou must find 
beyond a reasonable doubt. 

The government does not allege that th» 

t 

defendant himself telecast the statement on WPIX. 

It relies instead on that second provision of the 
lav; which I read to you before which makes it a crime 
for one to wilfully cause an act to be done by others 
which, if he had performed the act himself, would have 
constituted a crime. 

What does the term "wilfully caused" mean? 

It doos not mean that the defendant hinnelf ne.ed have hald 
the camera or rolled the film or supervised or participated 
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himself in any wav in the actual transmission of in. 

filn over V7PIX facilities. In the context of thin 

case the tern "wilfully caused" means did the defendant \ 
take some action without which the communication in inter¬ 
state commerce v/ould not have occurred. And — I 
underscore the "and" — did the defendant intend, know, 
or could he reasonsblv have foreseen - did he intend, 
know or have reasonably foreseen — that his statement 
would be transmitted in interstate commerce by others. 

If you are persuaded beyond a reasonable 
doubt that he did, and if the answer to both of these 
ouestions is yes, then this element of the offense is 
satisfied. 

I am not going to review the testimony 
for vou 3 ince it was a short case and counsel have done 
it verv well. 

Nor will 1 restate the contentions of the 
parties since counsel on both sides have done, that well 
for vo also. 

You are to consider all the ev once and 
all cheir contentions. 

I have not referred to all of th rt evidence 
bgt I want to sav firmly that all evidence, whether I 
refer to it or not, is in important. The fact that I have 
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not attainted to review the centimonv of the witnesses 
or hove not commented on any part of the evidence is 
no indication that anv of those have been disregarded • 
bv me or that I an placing any ernnhasis on any 
that I nay have called to your attention in this 
charge:. You nay not assume, and you shall not assume, 
and I do not have any view as to the credibilitv of wit¬ 
nesses or how the issues are to be decided. That ir. 
solelv your function ns triors of the fact. 

I want also to state that just because 
evidence in uncontradicted in the record you need not 

« 

accept it if vou do not find it to be believable. 

I 

How do you dete.rnine thr- credibilitv of a 

I 

witr\GG3? That very largely depends on the imnrcssion 

that the witness made upon you; Vlas he or she 

telling the truth in giving you an accurate- version of 
what happened? As I have said to vou, when you 
walk in the door of the courtroom and you nit in the 
jurv box while the trial is going on and while, vou 
arc deliberating, vou i-ep your common sense, vour 

i 

good judgment and youx r.-xneriancc with you. You 

d^cid* whether a witness has told a straightforward 
and truthful story, whether he or she. attempted to 
conceal anvthing, whether there wan a motive, to te-stify 
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falsclv, whether there wan any reason why the witness 

miqht color the testimony. 

The ultimate question for vou t.o decide in 

nnssinu unon credibility or believability of a v/itnoos 
is: did tho witness tell the truth here before you 

as to essential mittor? It is for you to say 
whether a witness at this trial is truthful in whole 
or in part in the liqht of his or her demeanor, 
that is, his or her manner of testifvinq on all the 
evidence in the case. 

Tho fact that a certain witness was a ( 

l • 

novornment emplovae docs not entitle his testimony to 
any qrenter weiqht or consideration than that accorded 
to any other v/itnaes in this case. Iior doe3 it entitle ii 

to any lesser weiqht or consideration. j 
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You evaluate the testimony of auch a witness 
the same way you do that of all other witnesses. 

! 

If you find that any witness — and this applies 
to all witnesses — has wilfully testified falsely .as 

to any material matter, you may reject the entire 

• . 1 

testimony of that witness or you may accept such part as 

commends itself to your belief or which you may find 

corroborated by other evidence in the case. 

Now the law permits but does not require a 

defendant to testify in his own behalf. Mr. Kolncr 

* . 

has taken the witness stand. Obviously he has a deep 
personal interest in the result of this prosecution. Indeed,j 
it is fair to say that he has the greatest stake in its 

t 

• ♦ 

outcome. Interest creates a motive for false testimony. 

The greater the interest the stronger the motive, and a 

* 1 

defendant's interest in the result of his trial is of 
a character possessed by no other weight. In appraising 
his credibility yoti may take that fact into consideration. * 
However, .ind I say this equally strongly, it by 
no means follows that simply because a person has a vital 
interest in the end result that he is not capable of telling 
a truthful, candid and straightforward statement. 

It is for you to decide to what extent, if at all, 
his interest has affected or colored his testimony. 
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The facts in this case may be proved either by 
direct or circumstantial evidence. It must bo by one or the 
other. Direct evidence is what a witness testifies that 
he or she saw, heard, smelled, felt. It is an immediate 
reaction to something. It is the testimony of what one 
observes with one’s own senses. That is direct testimony. 

Circumstantial evidence is where facts are 
established from other facts which are properly proved 
for you and from which you may logically infer the ultimate 
facta sought to be established. Thus you go on the basis 
of reason and experience from an established fact to 

the next fact to be proved. 

Circumstantial evidence if you credit it is 

of no less value than direct evidence. 

Let me give you a homely example that I have 
heard judges give over many, many years. Let's suppose 
• that when you came in this morning these blinds were 
all drawn as they have been on occasion. At the time 
you came in it was a sunny day. As you sat here, during 
the middle of the morning a man came in with a raincoat 
with drops of water on it. Another man came in with an 
umbrella and shook the water off it and put it up 
against the wall. You could conclude from those facts 
that since you had come into the building the sun 
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had stopped shining and it had started to rain. That is 

1 i 
. j 

3 

all that is meant by circumstantial evidence. 


4 

You take one fact and by reason and experience 

i ► 

i 

» 

5 

can conclude another from it, logically. 


6 

In evaluating the evidence in this case I want 

* 

! 

7 

to say that you the juror are interested not in the quantity 

i 1 

i i 

8 

of the evidence, that is just the sheer number of witnesses 

i 

i 

i * 

9 

or exhibits, but you are obviously interested in the 

i ■ 

10 

quality of the evidence that you have seen and heard. 

i * 

i; 

i * 

i i 

1 11 

Mr. Kelner has called several witnesses who have 

12 

given testimony as to his character and reputation in the 

t 

13 

community for honesty, truthfulness, integrity and 

• V 

i 

14 

peacefulness. You should consider this evidence together 

: \ 
t 

15 

with all other evidence in determining his guilt or 

| 

1 

f 

f 

16 

innocence. Evidence of good reputation may in itself 

1 

17 

create a reasonable doubt where without such evidence no 

1 

1 j 

' 

18 

reasonable doubt would exist. 

I 

l 

19 

1 

But, on the other hand, if from all the evidence- 

1 

1 Is 

20 

you are satisfied beyond a reasonable doubt that Mr. 

w 

»• 

v 

21 

Kelner is guilty, a showing that he previously enjoyed 

l 

l4 

22 

the reputation testified to does not justify or excuse 

. 

f 

23 

the offenso, and you should not acquit him merely 

V 

l 

24 

because you believe he has been a person of good repute. 

¥ 

i 

25 

Your verdict with respect to the charge hare 

i 

i 


SOUTHERN OISTR.CT COURT REPORTERS U.S. COURTHOUSE 

! 


FOLRV tOIIARF. NEW YORK NV ’■*• im« 

f 






422 


/ i 
i 


pgrf 4 

« i 

must be unanimous. Your function -- a3 I have said before, 
but I want to repeat it again as a foundation for what 

I 

I want to say here toward the close — is to weiqh the I 

t 

evidence and to determine the guilt or innocence of Mr. • 

Kelner solely on the basis of the evidence in this 

case and these instructions on the law. Under your oath 

| 

as jurors you may not allow and you cannot allow a 
conaideration of any sentence that may be imposed upon ^ 

a defondant if he is convicted to enter into your delibera¬ 
tions or to influence your verdict in any way. 

Your duty is to decide the case solely and only 
upon the evidence. In the event of a conviction the 
duty of imposing sentence rests solely with the Court. 

Each juror is entitled to his or her own opinion 
but each should however exchange views with fellow jurors. I 
That is the very purpose of jury deliberation. That is whet ! 
it is all about, to discuss and consider tnc evidence, 
to listen to the arguments of fellow jurors, to present 
your individual views, to consult with one another, 
and to reach an agreement based solely and wholly upon 
the evidence if you can do so without violence to your 
individual judgments. 

Each must decide the case for himself or herself 
after consideration and discussion with his or her 

i 

I 
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fellow jurors. But you should not hesitate to change an 
opinion which after discussion with your fellow jurors 
appears to you in good conscience to be erroneous. 

However, equally, if after carefully considering 
all the evidence, the arguments of your fellow jurors, 
if you then entertain a consciencious view which differs 
from the others, you are not to yield your conviction 
simply because you arc outnumbered or outweighed. 

The final vote must reflect your consciencious 
conviction as to how the issue should be decided. 

K 

The charge here is a serious charge and a just 
determination is important both to the public and to the 
defendant. Unoar your oath as jurors you must decide 

this case without fear or favor. 

If the Government has failed to carry its burden 

, / • 

it is your duty to acquit. If the Government has carried 
its burden you must not flinch from your sworn duty but you 
must convict. 

Ladies and gentlemen, that concludes my charge 
on the law. 

Gentlemen, in there anything you wish to take 
up with me in the robing room? 

MR. BUCHWALD: No, your Honor. 

MR. DECIlTERt Yes, your Honor. 
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(In the robinq room.) 

THE COURTt Yes, sir. 

MR. HECHTER: Your Honor, based upon the statements^ 

l 

made' by U. S. Attorney Buchwald and the Court, I ask 
for a motion here for a mistrial. The Attorney's state- 

i 

ments regarding probation I believe were — * 


THE COURT: I can take that up when the jury is 


out-. 


Have you got any exceptions to the charge? 

MR. DECHTER: The only other thing would have 
been that the charge seemed to me ambiguous regarding the 
defendant's position in taking the stand and a motive 

I 

possibly to lie. The emphasis on that where it seems 
just the opposite. If he didn't take the stand is the one 
that the Court should have emphasized, he didn't have 

• I 

any reason to take the stand. Taking the stand should 

• * I 

not imply anything at all other than to let the jury | 

decide what his statements were and they would have I 

that right to decide if he lied or if he didn't lie. 

THE COURT: Your exception i3 noted. 

I 

MR. DECHTER: Thank you, your Honor. 

MR. BUCHWALD: No exceptions. 

(In open court.) 

THE COURT: Mr. Metros and Mrs. Carter, it is 
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my duty at this time to excuse you with my thanks for 
your careful attention over these days that you have 
been with us and I appreciate your service. 

(Alternate jurors left the courtroom.) 

THE CLERK: Will the marshal step forward and 
raise your right hand, please. 

(Marshal sworn.) 

THE COURT: Will the jury please follow the 
marshal out. 

(Jury retired to deliberate at 5:17 p.m.) 

THE COURT: Gentlemen, we don't have that many 
exhibits, but let's get them together so they can be given 

< 

to the jury should they be requested and I take it it 

can be stipulated that the clerk can do that without assembl 

everybody. 

MR. BUCHWALD: * Your Honor, to my knowledge 
there are only two exhibits other than the film. 

THE COURT: Mr. Dechter, any objection to giving- 
these to the jury along with the indictment if they request 


MR. DECHTER: No. 

THE COURT: I would also suggest that the 
technician have the machine set up in the event the jury 
were to ask to see it 30 won't spend any time setting 
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it up 


Mr. Hechter, do you vant now to put on the record 
that statement that you beqan in the robing room and I 
feel you should put it on the record no you have made your 


record. 


MR. DECHTER: I believe I did, but if it wasn t 

put into the record — 

THE COURT: You objected to the Assistant s 

remarking about the power of the Court to sentence and 

the sentencing limits. 

MR. DECHTER: Your Honor, regarding the state- 
ments made by U..S. Attorney Buchwald. they are absolutely 
incorrect by stating anything regarding probation. 

It was prejudicial and that in itself is prejudicial 
and I believe caused a problem for the jury insofar as 
making their verdict, and, therefor, I ask this Court 
to call for a mistrial on that basis, your Honor. 

THE COURT: I seem to recall that in your 
summation ycu made some observation about when you are 
thinking — something to the extent that in your 
deliberations you have got to keep in mind that if you 
convict you are sending this man away. 


MR. DECHTER: You know what I am trying to imply. 


your Honor? 
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THE COURT: It seems to me that that opened 
the door to the comment that was made by the Assistant 


and that is why 1 permitted it. 

MR. DECHTER: I believe if you peruse the 
record, let's get the minutes and let's peruse them. 

The fact remains, your Honor, that there was more than 
one time that the U. S. Attorney made remarks regarding 
the possible sentence. 

What I am objecting to is not the sentence, but 
the use of the word "probation." What I mean by that 
is that if the jury — 

THE COURT: Your inference to the jury was that 
if they convicted he necessarily would go to prison 
and Mr. Buchwald was» counteracting that. There is nothing 
in the record to justify your statement. 

MR. DECHTER: Your Honor, if I could continue, 
his statement was that probation, the person that talks 
about probation, then the jury could feel, well, I can 
convict him, he is not going to go to jail anyway. 

Let's give him probation. I feel that was prejudicial 
and in violation of the law and not fair to the jury. 

THE COURT: I feel equally the other way that 
the statement that if you convict him he will go to prison 
has the reverse effect so I fail to see that there was errpar 
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MR. nuCHWAhb: Your Honor, nv ntatcuu nl, 


I believe, suqqente.d tlmt thr alternatives were anything 
from probation to the maximum time chargeable under the 


statute. 


Mr. Hechter's statement was that both of 


those alternatives were not available, 
that the man's liberty was at stake. 


It was also 


There were comments in his openinq and in 
his summation. 

MR. DECHTI5R: The minutes speak for them¬ 

selves and the record is made and the court can rule. 

Tin: COURT: The motion is denied. 

MR. DEC I ITER: Exception. 

MR. BUCIIV7ALD: Your Honor, if I miqht hand 

up and request that it be marked a3 a court exhibit 
the flier for the demonstration this afternoon which 
was the basis for my request that the jurv be kept, 
toqether durinq the lunch hour for the rally at Eolsy 
Souare in front of the federal courthouse. 

TUI’ COURT: Yes. It will br marked as 


a court's exhibit. 


Also, the copy Mr. Hechter qavc*. 


the voir dire questions for the iurv. 

(Court's Exhibit 4 marked.) 

MR. HECHTER: No. 1, that particular flier 
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from my just general knowledge of what, goes on in Jewish 
affairs, that is the Greater New York Conference on 
Soviet Jewry national group, which in led by District 
Attorney Fugenc Cold, and ha3 no connection with any 
organization of this group or Kussoll Kolner, and I felt 
and still believe that sequestering the jury, not be¬ 
cause of the flier, only because 1 only hope that they 
did not get a wrong impression and that this flier has 
nothing at all to do with this group, as a natter of 
fact, this flier, if i understand then, was put out 
probably a month or two ago. They didn't plan it 
because of tiday. 

TMH COURT: I know, but, Hr. Dochtcr, do you 

seriously contend that this jury should have streamed 
out there? i went across to lunch in the Customs 
Courthouse lunchroom. i went across about 1 o'clock 
and there wore probably at that time ahundred to 200 
people right across from the courthouse. There was 
loudspeaker talk about the subject of this pamphlet. 

Among others who wore observed by mo as watching war. 
one of the young ladies that I had occasion to speak 
to about shaking their heads when the witness Mr. Kelner 
was on the stand. she was in the back of the crowd. 

Do you think that it was appropriate that 
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the jury should be exposed to that with issues like 

this? 

HR. DECUTER: You constantly ask me what 

s think. 

THE COURT: I can't believe you are serious. 

HR. DECUTER: But that is not my intention 

at all. It VMS completely in a different direction. 

I am not saying anything at all about what 
the jury should see. That was never my thought. The 

thought was I am only concerned with what they believe 
was going on that they should be sequestered because 
I think that common knowledge is that people are not 
in the middle of a jury trial given a lunch period. 

That is all I was concerned with. 

TH” COURT: I instructed them a number 

of times to decide this case on the evidence and '^hc 
- law in this courtroom and I am confident that they have 
applied my instructions and that is that. 

MR. DECUTER: Thank you, your Honor. 

(Recess.) 


I ? 



I 

I 
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(At 5:36 a note vas received from the jury.) 

1 

1 1 

1 1 


3 

(Court's Exhibit 5 marked for 

i 1 

1 

t 

XX 

p 

4 

identification.) 

w 

• 

• 


5 

(In open court, jury present.) 

i * 


6 

THE COURT: Madam Forolndy, I have your note 

i 

1 1 

\ 

1 1 


7 

reading, We would like Howe 875. Judges charge concerning 


8 

character reference and we want the indictment. " 

1 ' 

1 


9 

You will be furnished, a copy of the indictment 

1 ! 


10 

and I want to say that we are going to sit a few more 

1 i 

1 


11 

minutes tonight. Not a great length of time, but a few more 

1 

• 


12 

minutes. 

i > 


13 

875, Section 875-C of the law reads as follows: 

I i 


14 

Whoever transmits in interstate commerce 

i ! 

1 


15 

any communication containing any throat to injure the 

! i 

) 


16 

person of another shall bo guilty of a crime." 

1 1 
! t 


17 | 

Shall I read that again. 

• 

I 1 

9 

1 ; 


18 

JUROR NO. 2: Please. 

1 

i i 


19 

| 

THE COURT: "Whoever transmits in interstate i 

t 

| 


20 

commerce any communication containing any threat to 

4 

f 


21 

injure the person of another shall be guilty of a crime." 

1 

1 

1 

22 

Now, my charge concerning character evidence 

l 

1- 


23 

reads as follows: 

9 

t 

j 

24 

"Defendant Kolner has called several witnesses 

1 

i 


25 

who have given testimony as to his character or perhaps 

l 

1 

; 
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more correctly ns to his reputation in the community for 
honesty, truthfulness, integrity and peacefulness. 

“You should consider this evidence together 
with all other evidence in determining his guilt or 


innocence. Evidence of good reputation may in itself 
create a reasonable doubt where, without such evidence, 
no reasonable doubt would exist. But, on the other hand, 
if from all the evidence you are satisfied beyond a 
reau nable doubt that Mr. Kelner is guilty, a showing 
that he previously enjoyed the reputation of good 
character does not justify or excuse the offense and 
you should not acquit him merely because you believe he 


has been a person of good repute. " 

All right, you may retire, ladies and gentlemen 


of the jury. 

(Jury retired to deliberate further at 6:47 p.m.) 

MR. DECHTER: As far as I ain concerned, speaking 
on behalf of myself as well as Russell Kelner, we are 
prepared, you know, to be here, but I don't want the 
St i'je to in any way—whatever you want to do is fine 


with me. 


THE COURT: You earlier made an application. 


tomorrow being the sabbath, to recess early. You made 
that application and 1 have taken that into consideration 
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in making arrangements to recess at 7:00. 

MR. DECHTER: Your Honor, I had not, by that 
application r indicated in any way v/hat the jury should 
do. I am just indicating what Russell Kelner and myself 
wish. If I have to be here and am forced to be here, 

i 

I will be here. 

THE COURT: I am at a loss to know which way 
you are leaning at this point. In any event, I made 
arrangements at 7:00 o'clock. 

MR. DECHTER: Fair enough. 

THE COURT:. You mentioned the defendant and 
his parents — 

MR. DECHTER: His parents are unimportant. 

* 1 

Kelner and I, if we were forced to stay, we would stay. 

THE COURT: Mr. Buchwa^ld, do you have any views 
given what you have just heard? 

MR. BUCHWALD: I have some difficulty in 
following Mr. Dechter as well. Does that mean that there 
is no inconvenience or difficulty entailed in your 
staying later this evening? 

MR. DECHTER: Reqardless, if I am forced to stay 
or Mr. Kelner, we will stay. It doesn't mean anyone 
else, whoever else has to leave may leave. I don’t want 
to influence the jury one way or the other. 
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THF. COURT: Mr. Buchwnld. 

MR. BUCHWALD: My own preference, if it is 
all right with counsel and the defendant, would be to 
continue to have the jury deliberate tonight or at least 
to inquire of them what they would prefer. 

THE COURT: We will continue for a while and 

then see what happens. 

Mr. Dechter, given your view that you are willing 
to stay, I don't want the record to in any way indicate 
that either you or your client are being forced to 3tay. 

If you are using that language, act accordingly, but if 

you are willing to stay — 

MR. DECHTER: It is not language. There is 
nothing technical about, the language. I am willing to 

stay — ' ’. ; 

THE COURT: There is something that could be 
technically made out of that language and I am not going 

to accept that language. 

MR. DECHTER: What should I say. Do you want 

to tell me what to say? 

THE COURT: If you are prepared and it is 

your willingness and desire to continue deliberations 

here, I am prepared to do it. 

You had earliet urged that we recess at 6:30 
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for religious considerations. 


MR. DECHTER: For people within the group as 
well as some of the people involved. 

THE COURT: I accepted that statement and 1 - 
made arrangements for the jury to be transported home 
at 7:00 o'clock. Now — 

MR. DECHTER: I am just saying I am willing to 


stay. 


THE COURT: You no longer are urging that upon 


me and I am prepared to consider that. 

MR. DECHTER: I am saying personally that I am 
willing to stay. I am speaking for myself and Mr. Kelner. 
Nothing else about anyone else, what you do at that point, 
THE COURT:' We will stay. 

(Recess.) 
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(Jury present at 7:20 p.m.) 

THE CLERK: Members of the jury, you 

will answer present as your names are called. 

(Jury roll called; all jurors present.) 

THE CLERK: Madam Forolady, please rise. 

The jury lias reached a verdict? 

THE FORELADY: Yes, they did. 

THE CLERK: What in that verdict? 

THE FORELADY: Guilty. 

THE CLERK: He seated, please. 

THE COURT: Poll the jury, please. 

(Jury polled; all answer in the affirma¬ 
tive.) 

THE CLERK: The verdict is unanimous. 

THE COURT: Ladies and gentlemen, before 

I discharge you I want to thank you for the careful 
attention I observed you giving during the trial and the 
careful attention you have obviously given to the issuer, 
here, which were quite simple, and you spent quite a 
time in giving them consideration. I think you can 
take with you from this the knowledge that you served 
as true ministers of justice and have performed well 
the obligation of citizenship »nich I pointed out was 
to be. yours in performing this service. 

southern district court reporters, u.s. courthouse 
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You arc* discharged with my thanks. 
(Jury excused.) 


THE COURT: The spectators will please 

# 

remain in the courtroom until the jurors have cleared 
the floor. 

THE COURT: Mr. Dechter, do you want to 

reserve your time to make motions? 

MR. DECHTER: Yes, your Honor. I also 

move to controvert this particular verdict as contrary 
to the evidence produced at trial. i ask the court 
to reverse the decision by the jury. 

THE COURT: That motion is denied. 

MR* DECHTER: In the alternative I move 

to stay the execution of judgment unti. 1 there is suffi¬ 
cient time for an appeal and keep Mr. Kolner out on bail 

i 

on the same bail conditions that ho has. 

THE COURT: Let's get to all of those 

questions in turn. There cannot be any appeal until 
there has keen a sentence and before there can be that 
I want to have a presentence report so I have the benefit 
of the Probation Department's report. 

MR. DECHTER: Tair enough. 

THE COURT: iflien should wo sot sentence? 

July 11th, at 2:15 in the afternoon. 
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1 1 

eoa3 

II 

2 ! 

Illl. DECHTER: I am going to check,your 

1 

3 

Honor. . 

1 4 

Could it be the' 9th or 10th, your Honor? 

1 

0 

That would bo easier for me. Which day? 

i 

6 

THE COURT: The 9th, at 2:15. | 

| 

> 7 

MU. DECIITER: Very good. 

8 

THE COURT: I will be in courtroom 501. 1 

' 

9 

Mr. liuchwald, I assume there is no need for 


10 

any increase in bail or any other such change? 

• f 


11 

MU.DUCHWALD: No, your Honor, the govorn- 

1 


12 

ment makes no such application. 

1 

13 

THE COURT: Mr.Kelncr may be continue to 

1 

l 

14 

1 

be lodged on the same bail that ho is on now? 

1 

A 

15 

MR. MJCHWALD: That is satisfactory to 


16 

-the government. __ 

< 


17 

THE COURT: Very good. 


18 

Bail is continued as presently established. | 

19 

1 

MR.' DECHTER: Most kind of your Honor. 

1 

20 

THE COURT: All right. July 9th at 


21 

2:15, Room 501,for sentence. 


22 

(Adjourned to July 9, 1975, at 2:15 p.m.) 
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STATE OK NEW YORK ) 

i 88 

COUNTY OF RJCHMONn ) 

HUBERT BAIIJtV, being duly ewoni. depuaee and aaya, Ibel deponent ie not a 
party to tbe art ion, w over 18 yaare of apn and nddb at MHlktawd Avenue, 
Staten laland, N.V. 10302. Tket on tbe '< day of . . IW» deponent 

.•read Ibe “P" /^/ * 



tbe addian(ee) deeipiated by aaiu attomey(e) for that porpoee by enpoaiting 3 true 
copiee of same encloeed bi a postpaid properly addreaaad wrapper, in an offirial 
depoaitory under the exclude can and custody of tbe United Stdn poet office 
departaaant within the State of Now York. 



Sworn to befc- 

tC day of . , ,.197^; 

WII.IJAM BAILEY y 

Notary hibllr. Slate of New York 


No. 43 0132943 
Qualified in ktcbexind County 
■- — Kapbea Marrb 30, 1970 





